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FOR HIM THE DREAM HAS ENDED 





"[ have a dream today." 


“I have a dream that one day on the red hills of Georgia 
the sons of former slaves and the sons of former slave- 
owners will be able to sit down together at the table of 
brotherhood.” 

“I have a dream—that one day even the State of Mississipi, 
a State sweltering with the heat of injustice, sweltering 
with the heat of oppression will be transformed into an 
oasis of freedom and justice.” 

“I have a dream—that one day right there in Alabama, 
little black boys and little black girls will be able to join 
hands with little white boys and little white girls as sisters 
and brothers.” 

For Dr. Martin Luther King, the dream has ended. For the 
hundreds of thousands who believe in it, the dream has 


not come true. 
By Courtesy—"The Statesman”. 





“FOR EVER YOUNG FOR EVER BRIGHT ” 








Narayan Chandra Basak 


20. 10, 67, 


Died 
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Vice-President 
India =... 
| New Delhi 
po December 15241967 
Dear Sir; | | С 
I am glad your Union is bringing put the Annual Number 
of Law Journal for the year 1967-68 in February next. The adage 
‘half-knowledge is a dangerous thing’ is nowhere more true than 
in the ‘realm of Law: Modern society is growing in complexity 


* ? 





, and'the" tempo of activity in every walk of life is accelerating at a 


dynamic pace. At every step, the intricate processes and sophis- 
ticated , ways of national developnient involves one aspect of law 
or the other. In providing the checks: and balances under a 
democratic social order, judiciary coupled with the battery of 
legal luminaries play a vital role in, rendering the foundations of 


` our democratic edifice sound, sturdy and stable. They actasa 


fulcrum between the Executive and Legislative wings .of the 
democratic Republic by safeguarding the legitimate rights’ of the 


individual апа in. affording a lueid interpretation, of, thé various 


рех Constitution, , Parliamentary.Acts and the, laws.of. the 
land. India is called upon to enact numerous ,epoch-making 
legislative ‘measures entailing “level-headed "thinking, lucid com- 
prehension,- penetrating “analysis-and deep insight into many а 


thorny problem national and: international.: An arduous respon- 


sibility, thus, rests on. the shoulders of Advocates who аге the 

(t . aes ji. * = - EE geek КА $. € oe "um 4 
repositories of sound knowledge of legal provisions affecting almost 
every‘facet of human existence and development. In this connec- 


tion, it may be relevant to recount. Mahatma Gandhi's example 


of putting conditions before holding. the brief for the clients. 


‘Cases. investéd with dubious content and unfounded grievances, 


Gandhiji would never accept. the same apprehending they would 
be tantamount to travesty of truth. The emerging generation of 
legal practitioners will, trust, be imbued with the same lofty 
sense of professional intégrity, ethical conduct and etiquette of 
high order thereby enhancing the reputation of the Bar. I send 
my best wishes for the success of the Annual Number. 
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| Yours sincerely, 
Shri Nirmal Chand Sett, . Sdj/- V. V. GIRI 
Joint. wi Magazine, | 
University College of Law Union, 
Darbhanga Building, CALCUTTA-12 
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u lam glad that the University College of бам Union pe 
remembered the old boys of the College whose number would 
Tun to tens: of thousands, | In my. days. as а student of the College, 
we | had stalwarts like | te Dr. ‘Radha’ Binod Pal and late 
Justice Mazumdar as our. Lecturers. - ^ Тһе high: reputation' of 
the Law College of the- Calcuttà University is“ I believe, still 
‘undisputed. The successive "Tagoré léctures ‹ on.Law still continue 


[: 

to be admired and appreciated. | v rp x gui е, 
I wish the efforts of your publitation all sudcess, ae 
| Е y ps рэ 
i - | £ i 1 n M 2 l } 

ty T i | QoS ' I 
OE b^ Ды WES Sie oup M pub ь uoo E "n ips (Y Pup. 
gar WE. 53 E iy) 13 7E GP AP dor cessas Si geb oda 


Sd./- N. Kanungo 
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lam | glad to see e the high andas. of the articles "published 


in the Law - Journal of the x University. College :of Law Union, 
Calcutta, 


бА rt | Í 
I send my good- wishes on. the occasion of the publication 
of this year's journal, . 2: 
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Blessings from our Retired Principal 


Dr. Р. N. BANERJEE; M.A, ВІ., LL. D., D. LITT., Р. R. S., BARRISTER-AT-LAW 
VIDYVAOHASPATI, FORMER PRINCIPAL, UNIVERSITY COLLEGE OF LAW 
CALCUTTA, HEAD OF THE DEPT. OF LAW, CAL. UNIVERSTY, MEMBER-SENATE, 
SYNDICATE AND ACADEMIC COUNGIL, CALCUTTA UNIVERSITY, MINISTER, 
GOVT, OF BENGAL АМО VICE-CHANCELLOR, UNIVERSITY OF CALCUTTA. 


| 
, I have been asked to send a message to the Law College. What 
message can I give, what message shall I give except one of good 
will and love to my old College ? The Law College was opened by 
the Senate of the Calcutta University on 5th July, 1909. I was enrolled 
` a Student of the College in July, 1913. The College had Just shifted 
toa new home. Perhaps the College will shift again to another new 
home. My connection with the College from 1909 to 1966 was most 
intimate both as a student and as a teacher. I served-the College 
faithfully and loyally all these years. Whether I served it well is not 
for me to say. I had the great love for my pupils, respect for my 
Colleagues and the Staff. Whether they reciprocated or not or 
whether they have still faith in me or not is for them to answer. 


. The Law College magazine was started from the Session 1930-1931. 

‘Te was ‘essentially a students magazine. It' has done good work all 

these years. 'I was the first: Editor of the Presidency College magazine 

as a student in 1915. I utilised my experience in the starting of the 

magazine. I hoped the Journal will not only record the activities of 

the College but will rank one day as a research journal of the type of 
the Harvard Law Journal. :I hope my dream will come true. 


I am glad to hear my son Dr. Purnendu Kumar Banerjee is going 
to pay his homage to his old College where he was a pupil and a 
teacher. He ranks high in the diplomatic service of my country. 
His son Mr. Soumendu Kumar Banerjee is going to Contribute an 
article in the Law College magazine. He was never a student of the 
Law College but claims a ! position and office in the intensely human 
organization—the UNO. `I am" happy-to see three generations paying 
the homage to the Law College magazine. I have nearly come to the 
Tourney’s end and my good wishes will always follow my old College 
and its magazine. My thanks to the Editors. 
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Editorial 


We send our fraternal greetings to one and all we express our gratitude 
and thanks to all those who have helped us for the publication of this issue. 
Our thanks are due also to contributors, readers, printers and publishers. 

* it te С 

Zafarulla Khan, Judge of the world Court from Pakistan, has set an 
unworthy example for a Judge of any Tribunal His vituperons utterances 
against India lowered the dignity attached to the high office of a Judge. 

‘ Every person, including those right thinking people of Pakistan, who 
consider a Judge should be above every kind of partisan spirit, shall denounce 
the unseemly behaviour of Judge Zafdrulla. The slanderous statements 
to, malign India made by,Zafarulla have only exposed him and it is not more 
difficult to know the type of a Judge he is. The decision of a Judge may be 
correct or incorrect but why should the public or a country abide by the 
decision of a Judge who has failed to keep the scale of justice even? The 
worst kind of disqualification! of a Judge is his partisan spirit. Zafarulla 
has sunk too deep into it. It has been said that justice should not only be 
made but it must be felt to have been made in each cases. Is it possible to 
so feel that justice can be.received from the hands of a Judge influenced by 
the partisan spirit? World Court of those who are in the helm of its affairs 
should do well to take timely note of the partisanism of Zafarulla and im- 
mediately remove him from the exalted position. Otherwise he shal] pollute 
the clear stream of justice. | 

tk | ё 5 

Dr. Blaieburg after a world famous operation performed by Dr. Burnurd 
is now in possession of, and using to his living advantage the lung of a black 
Negro, who died shortly before the operation for transplantation took place. 

Legal problems may crop up and it may be asked under what right or 
authority Dr. Blaieburg is using the dead man’s heart? The wife of the 
deceased Negro permitted the transfer of the heart from her husband’s dead 
body. The question is had the widow any lega) right of transfer of the dead 
man’s heart? Or, in other words, along with other properties left at the 
time of her husband's death did the wife inherit the corpse as well? | 


]s the dead body.a property? · .can't:it be inherited like other pro- 
perties? Is the dead Боду or any of its. organs transferable under the Trans- 
fer of Property-Act or bequeathable-by a-testamentary bequest?: Can an heir 
of transfer of an organ: from е :согрѕе? :If-there: be. more tham one heirs 
are they to include the-corpse of their ancestor in the divisible joint properties 
in a suit for partition or. administration? Is it -possible even- for a living 
person to enter into an enforceable agreement for-sale of any vital organ or 
blood? Obviously, there cannot be any specific performance of cantract for 
sale of blood or an-organ from living or a dead person. Otherwise we will 
be rolling back to "Shakespeare's. days and shall become willing victim of 
Portia's argument for a dia -of flesh. - 

‚. Should students take part-in politics?, Is it not an old- but oft repeated 
question? Can this question be again answered by a query—why should not 
- the students take part. in-the- country's politics? Did not Netaji Subhas 
Bose, Jawharlal Nehru and many :others in their days as students Took part 
in politics-and yet.proved themselves to-be much better citizens. than many 
of us. Countless students suffered for the cause of the country. It may be, 
very few amongst the guardians encouraged them to join political move- 
ments. The programme and purpose of. students’ ‘political movement during 
the. days. past, were different and .distinct. from the students’. movement of 
today. We find the Vice-Chancellor, Registrar.and other. officials of a 
University near Calcutta;:suffered confinement at the hands of the students, 
because. 'they were reluctant.to yield to the pressure from students, to defer 
the dates already fixed for.examination.of engineering students.. It is -pos- 
sible that movements of the students.may be directed towards. examination 
halls and may require total dispensation of the. services of th invegilators. 
Days are not far off when students may require. prior publication of questions 
for enabling them to properly answer.in the examination Halls or they may 
demand that they shall be entitled to submit books for marks which they have 
answered. at home. The students may carry on agitations for abolition -of- 
. all examinations.: But all:such agitations and: movements are for personal: 
benefit of a few students, who may choose to foment agitation to serve Шеш 
ownselves. Such movements:cannot be said to be political movements. . 
These do'not serve the courty's cause and do:not help to benefit in general, . 
the people of our country. The students do not suffer and sacrifice them- 
selves for the noble cause. of the country and its people. A section of the 
Press and politicians warn'the students to avoid politics so that they may 
not fall victim’ or become-pawn in the game of politics led by- veteran politi- 
cians of different groups; · Students-are not fools. They are educating them- 


gelves, they are intelligent and full of vigour. There is hardly any reason 
to believe that they will fall prey to political games. By. and large students 
are well disciplined and know what. is.good for them. Vast majority : of the 
students do not take part in such movements for shifting dates of examina- 
tion or disturbances in examination halls. _ Just a handful of the students 
create the trouble and terrorise the majority. It is unfortunate that tyranny 
of the minority terrorise the vast majority. The result.is nonetheless dis- 
astrous, due to periodic shifting of the-dates of examinations, many brilliant 
scholars lose the chance of availing themselyes of competitive. examinations. 
For the, last two years West Bengal has been unable to compete favourably'in 
All India Examinations. Age limts having been set down for such examin- 
ations, the delay in holding the examinations in West Bengal some times 
deprived genuine aspirants the opportunity of becoming successful in the All 
India Competitive Examinations. For.no fault,of their own апу. students 
got age- -barred for such All- India examinations. How long the majority 
will suffer at the hands of the minority? - The real remedy lies in an united 
action on the part of the majority to outwit the mischievous moyements 
organised by a. handful miscreants who have very. little future but are out 


to spoil the future of others. | XN UT e Ea. d. wed 
1... Тре race riots in some American cities, the rule of segregation in South 
Africa .and-the receht execution of Nationalist Rodhesians -have opened the 
eyes of coloured people.. It may be.said.that to save the lives of tlie Rodhe- 
sian prisoners, Her. Magesty. the -Queen of Great. Britain -granted ‘pardon’. 
The Head of the Common-wealth Countris, that is, the white Queen, felt 
immensely for the coloured .Rodhesian citizens, and seriously wanted to 
save their lives or in other words, at least once, a white Queen meant -to do 
good for a few coloured people. But is that -really a fact? 1t one deeply 
probes in, he need not be surprised. that the white people are ‘all united. in- 
their efforts, to support the' white people and their, cause. “If .truly.the 
English people or the Government of Great Britain desired to save the lives. 
of coloured Rodhesians, the refusal of Таап Smith to accede. to the request 
of the Queen of England would have brought on his head the entire military. 
might of England and he would have in that event knelt .before the queen 
for murder or mercy. The white people show sympthy for the coloured 
people so long such sympathy does ‘not affect the interest of the white race 
but the moment it adversely affects. such: interest of the white people, they: 
get themselves all over the world united and go ‘all-out to crush any-aspira- : 
tion that may peep into the: coloured peoples тіпа; for bettering -their ` 
status or meeting their essential need. -The ‘coloured: people -however haye 
throughout the ages made supreme sacrifices to provide comfort and fun to: 
| 
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Our Retired Vice-chancellor 


Dr, B. B, Malik 





Our Revered Vice-Chancellor 


Dr, Satyendra Nath Sen 
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^ The students and staff of the Law College, ‘Caléutta University, pay their 
respectful homage to their Vice- Chancellor Dr. B. Malik, Barrister-at-Law 
and retited Judge of the High Court at Allahabad, Dr. Malik held the 
гелі of the University at a time when all types ОЁ. crises developed. in ‘the 
University of Calcutta. The Student world at! Calcutta and elsewhere not 
— The political áttnosphiere was ; equally $ürchaárged with danger. “The teaching 
and ‘other staff of the’ University pressed hiin hard with their respective 
demands. The members of the Syndicate of Senate left him not with any. 
respite. Heads and other limbs of the Government of West Bengal saw 
frequent and quick changes. The Government changed hands from one 
political party to another. The chancellor also replaced another. The 
previous Calcutta University Act was repealed and a new Act has come 
into force. All these required steady stewardship. Dr. Malik with com- 
miendable qualities of his head and heart rendered tactful services for the 
cause of education. At a very critical and difficult time he had shown 
remarkable forbearance and deep respect for the temple of learning. He 
had endeared himself; to all the students and “staff of the University. We 
feel heavy in mind to bid him good bye on completion of his very successful 
double term of office. May God spare him long and useful life and may 
he be always the guiding light for the cause of. education. 
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Dr. Satyendra Nath Sen, is no new comer to the University and is not 
unknown to the students. He is with them for more than 30 years. His 
wide experience, calm fortitude and love for learning has endeared him 
to one and all. Students and staff alike look forward for brighter days. 
^We are sure during his regime as Vice-Chancellor the Calcutta University 
will attain success after success. The prospect of the students will advance 
and their cause shall under no circumstances suffer. The teaching and 
 othér staff of the University will be pleasingly happy to receive from his 
hands just and honest reward for the hard and intelligent labour they put 
in their respective services. We are happy and pleased to welcome him 
as the teacher Vice-Chancellor. May he fulfil our expectation and advance 
the cause of education. | 


The assassin’s bullet pierced the Apostle of Peace and Non-violence. 
Dr. Martin Luther King was murdered while he was standing on. the 
balcony of a Motel building. The City of America where Dr. King was 
killed suffers from colour prejudice. His death has again brought to the 
forefront the intolerance’ of the white for the coloured people. To do 
away with this inequity and to establish the legitimate right of the coloured 
people all the world over and particularly in America Dr. King dedicated 
his life. He became martyr for the cause and his death has en- 
hanced the necessity of the movement for which he died. He had great 
regard for the technique of non-violence as political weapon of Mahatma 
Gandhi. In fact Dr. King repeated with due n his admiration for 
Mahatma Gandhi's celebrated Dandi March. Dr. King received recently 
the Nobel Prize for peace but his premature death has removed from the 
World a shining Star that would have guided its destiny to its proper course. 
We mourn with many others his loss at this hour when the World required 
him most. 


r 

| 
Р 

Li 


= 


RANDOM THOUGHTS FOR THE LAW COLLEGE ARTICLE 


I was informed’ on Easter Satuiday that the students of the University 
Law College wanted an article from me for their magazine. I am sorry I 
' have now hardly any time for an article, but I thought that I might put down 
some random thoughts which might be of some use to the future BERGER 
of lawyers "who might like to join the Bar. E 

In every parliamentary democracy which has not grown from centuries 
of experience ‘as the British Parliamentary Democracy a written Constitution. 
is probably necessary to control the elected legislature within proper limits 
and to maintain a continuity of thought and ideals, as may be necessary, for 
the further growth and development of democracy in the country. ` 

A written Constitution, however, has its own defects. With the grow- 
ing times ideas and ideals change and laws cannot afford to be static. 1 
think, therefore, the founding fathers of the American Constitution acted 
‘Wisely i in framing. a short constitution and leaving it to the Supreme Court 
to interpret the same according to the changing needs of a developing coun- 
try, Anybody who has read Lord Dennings Book on changing Laws knows 
how Law can be developed by the courts and brought up to date in th* 
guise of interpretation, though Courts only interpret and are not support. to 
make Laws. 

Our Constitution ойнау is mainly based on the Government of 
India Act of 1935 with some additions from other constitutions and is so 
elaborate, that the power of the Supreme Court of India to deve:op the law 
according to our needs i is very limited and too frequently the Parliament steps 
in to interfere with the décisions given. Љу that Court. The Supreme Court 
specially the Constitution bench of that Court within the limited scope 
available has done great service to the country by liberal and progressive 
interpretation of the constitution. 

The limitations from which we suffer may be illustrated by a simple 
example. While in Keniya a politician changing the floor, when he has been 
elected on a particular ticket, has to resign which has become extremely 
necessary in the modern set-up, it is not possible for the Supreme Court to do 
anything , nor is it possible to amend the constitution by the requisite major- 
ity in the Parliament. I do not want to discuss this matter further except to 
point out that there was a time when lawyers were in the van guard of all 
progress and they were the leaders of thought, To-day the task has been 


assigned to professional politicians. An intelligent and hard-working young, 
man who joins the legal profession still has enough opportunities to make his 
mark provided he can apply himself heart and soul to the profession which 
he has Joined. | | 

The senior " Bembers of the Bar and the Judges owe a duty to the Bar 
encourage such young men., I remember the encouragement given to me by 
the then ‘Chief Justice Sri Grimwood Mears, when I joined the Allahabad 
Bar, à Stranger “in a strange Court, in a Province where there was no 
Solicitor" system. ànd it was difficult to build up a practice unless 
óne "happened to hàve the backing from the District Courts or had the” 
good luck to be related to a senior. . Those who are not capable of hard work 
Or ‘who are ‘not serious about the legal Professiori should never crowd the 
Profession, 

People sáy that the Standards in the High Courts are going down. With 
the present high taxation poor salary followed by meagre pension on retire- 
ment the best talent in the Bar cannot be attracted to the Bench. A strong 
Bench always helps to raise the standard of the Bar. Respect for law and 
order i is the basis On: which a democracy can exist in our country the govt. is 
oblivious to that necessity | and do not realise the danger that lies if the respect 
for administration of law i is gone and it is the law of the jungle prevails i in the 
country: | 

. In my time the standard of both the Bench and the Bar was high and 
there were judges before whom junior lawyers were afraid to appear as they 
did not know what questions they might be asked and what problems they 
have to face and always avoided holding a brief. One point of the greatest’ 
importance is that a lawyer must be strictly honest and frank, 80 there he may 
create confidence i in the minds of the Judges before whom he appears, if on ‘thie 
other hand if he.i is once. found out in his attempt to deceive ; a judge, the J udge 
would never rely on, him ара in the HEU run his practice i is ; found tó suffer. 
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The word ‘secularism’ has not been 
mentioned in our constitution or in any other 
statutory enactment. Yet, the leaders and 
writers of public importance often consider it 
as a great ideal which requires implementation 
in day to day administration of the country. 
There is a fundamental misconception of the 
term. Some people eulogize this ideal and 
others condemn it often without understand- 
ing the connotation of the term. The whole 
approach is Chauvinistic and consequently 
lop-sided. Secularism, as’ understood, is 
neither a virtue nor a vice. It often appears 
that most people believing in secularism in 
daily life have been found to be narrow-minded 
and anti-progressive in their attitude to 
humanity at large. Similarly, those who con- 
demn secularism appear to. be also persons 
with extremely bigoted. and sectarian outlook. 
Both the theoretical and practical anachron- 
ism in the implementation of secularism in 
India are due to dogmatic approach to the 
subject. 


Secularism is understood as a guiding prin- 
ciple whereby the basis of administration 
should be non-religious which, by implica- 
tion, means the policy of exclusion of religious 
teachings from schools and institutions under 
state control and also the policy of equality 
of all citizens in ‘the matter of religious and 
cultural beliefs. It is often forgotten that the 
overemphasis on this aspect of secularism in 
our country is meaningless because, apart 
from the countries where religion is consi- 
dered as unnecessary appendage to human 
civilizations,.the equal treatment to all citizens 


irrespective of their religion, language and 
culture is an universally accepted policy in all 
countries of the world. Those people who 
are proud of calling our country a secular 
state correctly emphasise the necessity of 
pursuing a non-communal, on-parochial 
non-sectarian approach to the existing pro- 
blems of this vast multi-national country. 
But they forget to appreciate the importance 
of the religious training and spiritual outlook 
which alone can permanently establish the 
bond of love and friendship among different 
sections of the people. Тһе message of India 
is the message of unity in diversity. Meta- 
physically speaking, the unity is a cosmic 
unity. In theological sense, it is a spiritual 
unity. It is well-established that the religions 
may differ in their rituals but the essence of 
all religions is the same. The two fundamen- 
tal tenets of all religions is spontaneous resig- 
nation to the will of God and love for 
humanity. Different religions- have prescribed 
different methods to achieve this unity be- 


| tween man and God, and man and man. 


Thus, secularism, if it is to be established in a 
progressive sense, must, instead of avoiding 
religious faiths, encourage respect for all reli- 
gions and their creeds. It must, therefore, be 
necessary that religious education in the shape 
of explaining the fundamental principles of 
all religions should be made a "must" in all 
schools and colleges. In public life also dis- 
cussion on comparatve religion on the univer- 
sal aspect of religion should be made a regular 
event in towns and villages. In fact, in vil- 
lages, it appears this co-existence of different 
religions: ‘with a mutual respect for each other’ 8 


i 


| 
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system is already an established fact. It is 


not uncommon that the anti-social elements 
for their political and personal objectives put 


the hands of clock back. Thus, it is indispens-, 


able that the foundaton of religious training 
in the universal sense should be built up, and 
the differences and discriminations in the ad- 
ministrative sphere would automatically 
vanish. The differences between man and 
man would appear to be superficial ; and the 
real truth has to be discovered with all its 
glorious lustre and halo. : 
| 
_ Another fallacy among the votaries of so- 
called secularism is that they forget that 
the country is to be administered by indivi- 
dual human beings. If the pettiness or selfish- 
mess is not removed from the character and 
outlook of the people, the religious considera- 
tions would be conveniently used in public 
life to ;achieve personal ends. The result is 
corruption, nepotisn and discrimination in 
the administrative matters. The constitutional 
guarantees as expressed in Articles 14, 15, 16 
and 19 would ultimately be of no | practical 
help to wipe off the injustice in the country. 
Criticisms and justifications on the conduct of 
public officers should be made honestly and 
boldly, but often it is forgotten that the datas 
and materials, on the basis of which the al- 
legations are made, are often vitiated by 
purely personal, anti-religious or anti-social 
considerations. It is no wonder that the re- 
port of an assistant sub-inspector of| police is 
often endorsed by the superior police officers 
as a matter of routine without even the 
slightest thought that the complainant or the 
investigation officer might have started the 
whole affair maliciously or perversely. Fur- 
ther, the importance of votes in a democratic 
system often leads to undemocratic results. 
Leader belonging to the majority section of 
people in a region start campaign of hatred 
against minorities linguistic or otherwise, to 
gain popularity with the sole object of being 
| 


assured of a political victory in the election. 
Similarly,-a section of political leaders, often 


-by- their inaction, lend their: support to the 


rioters without endangering their popularity 
at the outbreak of violent disturbances in a 
particular area. ‘That explains why such dis- 
turbances are quelled only after murders and 
arsons are already committed. Spontaneous 
revolt against anti-social elements does -not 
take place because the so-called seculari- 
minded people have no respect in the con- 
cept of universality or spirituality of man- 
kind. 


Similarly, there are others who are sensi- 
tive to the term ‘secularism’ because, accord- 
ing to them, the religion of the majority com- 
munity should have a legitimate place in 
India as Christianity and Islam are held in 
different countries -of the world. Such a view 
would be denial, if not negation, of spiritual 
heritage of India which is based upon the 
teachings of Upanishad and Vedantas. There 
may be political reasons or expediency in 
such criticism, but there are more fundamen- 
tal contradictions. The teachings of Ораш- 
shad, Gita and Vedanta are based upon 
universal values of life and, as such, there is 
no question of any repugnancy of the ancient 
thoughts to the religious thoughts of other 
systems. Have they not consistently advocat- 
ed the element of divinity in all mankind? 
Was there any discrimination between a 
Hindu and non-Hindu in the philosophical 
teachings of the Rishis of the ancient ages. 
The second difficulty is the hurdle in our con- 
stitution which magnanimously prescribes 
intervention of judiciary in cases of unreason- 
able discrimination on grounds of religion or 
caste. Article 15(1) prohibits discrimination 
on grounds of religion, race, caste, sex or 
place of birth. There has been an amend- 
ment to the constitution in 1951 to the fol- 
lowing effect by adding sub-clause 4 to the 
article which reads as follows :— 
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"Nothing in this article or in clause 2 of India. A public agitation in favour of mak- 


of art. 29 shall prevent the state from mak- 


ing any special provision for the advance- 


ment of any socially and educationally. 


backward classes of citizens or for the 
Scheduled Castes and the Scheduled 
Tribes.” | 


Art, 29 provides that all sections of citizens 
having a distinct language, script or culture of 
their own shall have the right to conserve the 
same. It is also provided there that no citi- 
zen shall be denied admission into any edu- 
cational institution, maintained or assisted 
wholly or partly by, the state on grounds of 
religion, caste, etc., In Art. 16 equality of 
opportunity in matters of public employment 
has been provided-and it is specifically en- 
joined that no citizen shall be ineligible for 


or discriminated against in matters of employ- 


ment.under the state on grounds of religion; 
caste, etc. The meaning of backward class of 


ing India a communal state would necessarily 
involve the scrapping of the constitution. 
Here again, the political achievement or 
establishment of a communal state is thwart- 
ed because of the hurdle of getting votes from . 


the members of the Minority community. Be 


that as it may, any outbirst for establishment 
of non-secular state or a theocratic State 


“would be equally harmful to the stability of 


citizen could be spelt out-in Art. 16, Sub- . 


clause 4 of the Constitution where the follow- 
ing clear provisions have been expressly 
made ; 


“Nothing in this article shall prevent 
the state from making any provision for 


reservation of any appointments or posts. 


in favour of any backward class of citizen 


which, in the opinion of the state, is not 
adequately represented. in the services 


under the state.” 


Any superior treatment to a section of the 
people because they comprise the majority in 
the country. would be repugnant to Art. 14 
which provides that the state shall not deny 
any person equality before the law or the 


equal protection of law within the territory 


the country as:a whole unless the letter and 
spirit of the constitution is changed lock, 
stock, barrel. 


“The truth lies in accepting and embrassing 
the salient features of two extreme views. A- 
secular state must bave laws which would give 
equal protection of law to all the citizens,— 
even the foreigners excepting where, on 


grounds of security of the country, the consti- 


tutional rights are denied to a person who 
again may belong to any community. But 
such laws would be dead laws unless they are 


implemented without fear or favour, without 


ч 


- m 


provincial or communal or sectarian conside- 


tations. After all, the efficacy of law does not 


lie in their enunciation but in their implemen- 
tation. The implementation has got to be 


done through executive officers. These officers 


must have religious and spiritua] training in 
their young adolescent period in the schools 


and colleges which happen to be the nurseries 


of producing progressive citizens. "Thus, in a 
secular state religion should not be avoided, 
but the letter and spirit of all religions should 
be followed up both in our personal affairs 
and public life. There is nothing wrong in 
giving importance to the religion of the majo- 
rit community, provided the spiritual mes- 
sage of all religions is officially promulgated 
to establish secularism in a permanent way. 
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Students of Law In Indian Universities 


Dr. B. М. MUKERJEB, Barrister-at-Law, 
Principal (Offtng.) 


1. No Thought of Students 

An educationist in the 18th Century 
England on being asked what subject he 
thought was best to teach the boys first, 
answered that it was just as well to ask, which 
leg should you put into your trousers first! 
Does it matter very much that Jurisprudence 
is taught in the first year instead of in the 
third year class? Moreover, we are today so 
much preoccupied with the trousers, their 
‘material, their texture, and their look that we 
sometimes forget to take. measures of the 
boys who are expected to get into them. The 
result is : the trousers do not fit the boys. This 
is our present day problem of student-and- 
legal-studies. 


Although the thought of improving law 
teaching received early attention of our edu- 
cationists, the students themselves appear to 
have completely escaped their notice. 


2. Reform of Legal Education: Its Value 
The need for reform of legal education 
was felt as far back as 1885, when Mr. Justice 
Muthuswami Iyer spoke in Madras against 
the existing system of imparting legal training 
in a mechanical way, and insisted upon the 
introduction of scientific method .of legal edu- 
cation in colleges. Since then every now and 
again there have been various suggestions for 


improvement from persons and bodies inter- . 


ested in the legal education of the country. 
But not much tangible improvement resulted 
from them. After the Independence of the coun- 
try, however, there has been a distinct note of 


urgency in these suggestions. The 14th Report 
of the Law Commission; the Education 
Committees of the Legal Conference and of 
the Law Teachers’ Conference; and finally, 
the Legal Education Committee of the Bar 
Council of India early this year, have recom- 
mended various urgent measures for the im- 
provement of legal education in the Univer- 
sities so as to keep pace with the fast 
developing industrial society. In the mean- 
time, we have been fortunate in getting expert 
advice from two eminent American professors 
—Dean Carl Spaeth of Stanford University 
Law School and Professor Arthur von 
Mehren of Harvard School of Law-—in the 
form of two very excellent reports. 


Although all the three wings of the legal 
profession in the country—Judges, Lawyers 
and Law Teachers—have during recent years 
made deliberations on the subject of legal edu- 
cation, it is rather curious that none of them 
thought of probing into the problems of the 
students themselves who are expected to be 
benefitted by the improved method of law 
teaching. This significant silence can, how- 
ever, be explained on jurisdictional ground. 
But a system of education that takes into ac- 
count only what is narrowly within its juris- 
diction and nothing more, can hardly be 
considered functionally satisfactory. If the 
development of an integrated personality in 
the individual, as our Education Minister in- 
sisted before the UNESCO Conference, be the 
first and foremost aim of any system of edu- 
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cation, then legal education can hardly afford 
to put on blinkers and avoid seeing, through 
the corner the earlier educational facilities of 
its students. It is not enough to accept 
University graduation as the minimum qualifi- 


cation for admisson into the law course today ; © 


though it might have been sufficient twenty 
‘years ago. It is now necessary to know what 
that minimum is; especially when the Univer- 
sities have been lowering their standards under 
the inexorable pressure of. the post-independ- 
ence social and political forces. The cry is for 
"g minimum standard of education for - the 
greatest possible number". ‘This demand for 
quantitive education at the University level has 
been partially met.but by sacrificing the quality. 
“Grace marks” at the graduation examinations 
are now-a common feature. If the majority 
of the first year law students with the statutory 
minimum qualification of graduation are found 
unable to follow lectures in the class or, being 
used-to learning by rote, not able to under- 
stand the language of a text book on law, what 
benefit can- they derive from further raising 
the standard of SEN -education ? E - 
| 
3. Criticism of Students | 

There is по dearth of criticism 4 these 
students, when at the end of 2 to 3 years' stay 
in a law college they pass out with an LL.B. 
degree ,after hurriedly memorising a few days 
‘before examination stereotyped answers to 
stock questions from cheap notes available in 
the -bazar. These poor law graduates have 
been described in the Law Commission Report 
as "a plethora of LL.B's half-baked lawyers, 
who do not know even the elements of-law and 
who are let loose upon society as drones and 
parasites in different parts of the country", 


This may well be TE correct description 
of a majority of them. But where does the 
fault lie? Does it lie with the method of law 
teaching, or does it lie with the students them- 
selves, -or- doés it: lie with. the -educational 


authorities who, according to the Draft Memo- 
randum on Indian Legal Education prepared 
by Dean Spaeth, are the political and educa- 


tional leaders of the country ? Nobody seems 
'to worry about this question ; although numer- 


ous discussions, deliberations and reports of 
various official and non-official bodies are- 
replete with sophisticated arguments on the 
merits of the case-law method over the lecture 
method of law teaching, and the desirability of 
abandoning the study of- Roman Law in a- 
common law country like India. While the 
learned bodies and the learned: men thus dis- 
cuss Ше. intellectual subtleties of law teaching, ` 
the students themselves are left in deathless 
КЕ 


Now, I ask you а queens: In order to 
teach John mathematics, is it enough: to know 
mathematics ? . Or, is it necessary to know 
John as well? Let the experts ‘dispute over 
curriculum-oriented and ‘student-oriented edu- 
cation ;. the commonsense view would seem to 
suggest that it is as important to know John 
as it is to know mathematics. 


4. Students Themselves 
(а) Age Group. — — 


The majority of the law students belong to 
the age group of 20 to 25 years; because they 
are required to spend 3 to 4 years in college 
for the first degree of a University after 11 
years of school education. 


There are, however, another class of law 
students. They are of maturer years and with 
experience of the world. ‘Their age varies 
from 40 to 60 years. Quite a few of them are 
retired gentlemen; others contemplating re- 
tirement from existing service. They may be 
government officers, businessmen or private 
employees. The present economic condition of 
the country with ever increasing prices some- 
times compel them. after retirement to take to 
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what in the absence of an appropriate. term 
must be described as legal profession, for ap- 
pearing before diverse types of quasi-judicial 
and administrative bodies and tribunals which 
have grown like mushrooms since Independ- 
ence. ' 


(b) Social Class 

“Socially, most of these students belong to 
the middle class that came into existence with 
‘the introduction of British administration into 
India 200 years ago, creating an abundance of 


new , professions with social status and influ- 
ence, and has since struck deep roots upon 


the intellectual life of the country. This mid- - 


dle class has been united beyond regional 
differences by a common language, knowledge 
and a sense of values; and has a rather high 
percentage of educated women. 
fore, no wonder that the percentage of young 


women in my college at least compares very’ 


favourably with the percentage of your Har- 
vard Law School. It is 25: 1 in Harvard, and 
15:1 in Calcutta. 


(c) Economic Position 


Economically, there is a great disparity 
amongst the members of this middle class. 
The son of a school teacher, for instance, is 
not at par with the son of an affluent barrister 
or a doctor or an engineer. Generally 
speaking, the majority of students. are below 
the level of moderate means and not an 
insignificant proportion of them are economi- 
cally extremely unstable and are constantly 
looking out for jobs of some kind or other. 
Quite a large number of law students earn 
their livelihood and even support their aged 
parents by teaching junior school or college 
students privately in their homes. 


In addition to the boys of this middle class 
there is ас recent tendency of the traditional 
class of merchants and industrialists to send 


It is, there- · 
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their sons, and even daughters, for higher 
education including legal studies. These boys 
do not.intend to practise the profession at all. 
In fact, their caste-ties do not permit them to 
take up professions -other than their ancestral. 
They come in for legal studies for two reasons : 
first, to get a post-graduate University degree 
that gives them a sense of social superiority 
in their community; and secondly, some 
knowledge of the law, such as taxation laws, 
company laws, industrial laws and the like, 
that they consider useful in their own business 
ventures. 


(d) Academic Background 

The students seeking admission into law 
courses are all graduates of arts, science or 
commerce (sometimes also of medicine and 
engineering) from one of the 65 Universities 
that now exist in the country. The post- 
Independent era has seen a phenominal growth 
of universities from 16 to 65 in the course of 
15 years partly as a result of demand for “a 
minimum standard of education for the 
greatest possible number”, and partly due to 
the national prestige that is supposed to 
accompany the growth of University education 
in a developing country. The growth of 
student community during the period has by 
no means been less impressive. With a four- 
fold increase of universities there has beem 
six-fold growth of students. The result of all 
this, as can be expected, is a drastic lowering 
of educational standards. Therefore, the 
minimum academic qualification required for 
admission in law course has reached, in some 
universities at least, the rock-bottom level. In 
a country of 439 million people there would, 


-of course, be found a few natural talents 


whose potentialities would find expression even 
in spite of education. .. 


Since our Independence the emphasis upon 
science and technology, and the new oppor- 
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tunities created in those practical ‘sciences, 
have attracted natural talents away from legal 
and sociological studies. We in law colleges 
are, therefore, left with a crowd of intellec- 
tually ill-equipped and simple minded 
neophytes who may properly be described as 
academic fall-outs. They might have rendered 
more useful service to the country by pursuing 
a vocational or technological training after 
school-leaving, but have been compelled to 
come up to the university because of lack of 
enough training centres. Not everybody is cut 
out for higher education or legal studies; and 
it is as important to work with hands as it is 
with brains. Most of our law students do not 
appear to have aptitude for legal studies nor 
are they interested in taking up the career of a 


lawyer. ! 


5. Popularity of Legal Studies: Reasons 


This brings us to the question as to why 
then is the rush among students for legal 
studies? The economic basis of the profession 
in India is so poor and the successful lawyers 
are so few compared with the total population 
of lawyers, that the profession cannot hold out 
much attraction for the students. Both Dean 
Spaeth and Professor von Mehren observed 
that not more than 10 p.c. to 20 p.c.:of the 
students who pass LLB. join practice. ' If we 
‘consider this figure against the total admission 
into law course, the: percentage of practising 
lawyers would be alarmingly low (3 p.c. to 
6 p.c.). Therefore, it is clear that the majority 
of them do not intend to practise. Then, why 
do they come to law college ? | 


I shall place before you a few data of a 
particular college which may help us to answer 
the question. Let me give you students' data 
of my own college — the University College 
of Law, Calcutta — which is the biggest and 
most cosmopolitan with students from practi- 
cally all over India. The total student 


population in the college now varies between 
3,000 to 3,500. Yearly admission is roughly 
1,800; and about 600 students pass out every 
year. That is, one-third of the total admitted 
students complete their course. The total 
population having reached almost the satura- 
tion point for accommodation, there is not 
much scope for its increase. Thus, two-thirds 
of students diffuse out of the college every 
year without completing the three-year course. 
The conclusion is inevitable that for every 
student that completes the law course, there 
are at least two who use the law college merely 
as a stopgap; and as soon as-they get an 
employment or opening in some other line 
they leave. Furthermore, 80 p.c. of even 
those who complete the course and pass LL.B. 
degree, never intended to take up a legal 
career. 


Therefore, the major incentive to join the 
law course for the vast majority of students 
(9495) is to postpone tbe evil day of unemploy- 
ment, the dreadful prospect of which stares 
them in the face after graduation. There is’ 
also a subsidiary motive behind getting a law 
degree, which, apart from imparting an im- 
proved social status in some cases, is consi 
dered to be an additional qualification for 
minor employments in government or busi- 
ness. 


In these circumstances, is it very unnatural 
that indiscipline and party-politics would tend 
to become a part of their normal life, espe- 
cially when their elders both in government 
and in opposite parties encourage such activi- 
ties in students? It is only last June at the 
Education Ministers’ Conference at Srinagar 
that the Union Education Minister, Mr. 
Chagla, warned the politicians of both sides 
not “to trespass on university grounds”. But 
mere warning to politicians is not enough. It 
is necessary to improve the academic soil for 
the flowering of university education, which 
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alone can prevent the morbid seeds of politics 
from’ germinating. 


6. Conclusion 


Now that I have tried to give you as com- 
plete a picture of our law students as I could 
within this short time, it would not, I hope, 
be impertinent on my part to suggest that all 
our efforts towards improvement of legal edu- 
cation and research in India are doomed, un- 
less we take notice of the students themselves. 
The real problem does not lie with law col- 
leges, nor in Jaw curricula, nor even in teach- 
ing methods. The right type of students have 


to be brought to the portafs of law colleges 
fully equipped, and full of hopes for the 
future. Once the disease is diagnosed, the 
remedy may not be difficult to find. And it 


was your great Ambassador, Mr. Chester 


Bowles, with his unusual sense of priorities, 
made the first bold suggestion only a year ago, 
that the remedy lies not with our universities 
but with the Secondary Education in schools, 
which forms the backbone of a nation's educa- 
tion system. Since the fate of our future edu- 
cation,—as Dean Spaeth observed,—lies in the 
hands of our political and educational leaders, 
it is for them to take note of this timely warn- 
ing of the Ambassador. 
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of Law degree awarded in the Southwest. 


He has gained recognition from both the 
United States and Indian governments for his 
outstanding achievements scholastically and as 
a practitioner of international law. 


Dr. Shah, 27 and single, has been appointed 
India’s legal adviser to the United Nations, but, 
under India's constitution, must wait until his 
30th birthday to assume the position. 


He is presently the youngest member of the 


National Supreme Court of India and served 


his country as practitioner of international law 
during his studies at London University. 


During his studies at Georgetown, he work- 
ed at various government jobs to finance his 
education. Among them were positions with 
the State Department, the U.S. Senate, and the 
Justice Department where he assisted Justice 
William Douglas in writing a book. 


Graduating from high school Dr. Shah has 
earned a succession of academic degrees: an 
A.B. from Bombay University, Bombay, India ; 
LL.B., Government Law College, Bombay ; 
Advocate at Law, High Court of Bombay; 
Barrister at Law and Master of Laws, 
University of London, England; Master of 
Laws, Georgetown University, Washington 
D.C., and a doctorate of Science of Law, 
SMU, Dallas. To exemplify his zeal for learn- 





> completed his LL.M. in nine months 
3 S.J.D. in one calendar year—normally 


In addition, he has also written a number 
of articles on International jurisdiction over 
outer space, particularly appropriate in view 
of imminent Jandings on the moon by both the 
U.S. and Russia. He is currently writing a 
second book on African nations, their trend 
toward Communism and their future role in 
internationa] affairs. 


Dr. Shah's ultimate aim for the future is to 
teach, research, write and publish for the edifi- 
cation of future law and political science 
students. 


Dr. Shah expressed particular pleasure in 
Cal-State's political science department. 


Family wealth, however, was not responsible 
for Dr. Shah’s lengthy formal educaton. Receiv- 
ing no financial support from anyone, Dr. Sbah 
financed his own extensive education and earn- 
ed recognition through hard work and diligent 
study. 


Dr. Shah, who should be an authority on 
the subject of ambition, has done extensive re- 
search in the field of International Law and has 
many publications to his credit. His doctoral 
thesis from SMU, “A Comparative Study of 
Law of Evidence in the U.S., United Kingdom. 
Australia, Canada, and India," has recently 
been published by the University of Bombay 
and will be marketed in five nations and the 
British Commonwealth. 

(—Jt. Editor) 


PREFACE | 


This paper is based on the book, “Nationalization of Foreign Property" 
by Gillian White, published by Frederick A, Praeger in 1961. Though 
the book was quite comprehensive; in the words of Mr. White, ‘‘it was 
not possible to make a historical account or a legal analysis of every known 
act of nationalization affecting foreign-owned property since the Russian 
Revolution of 1917.” 

My paper attempts to briefly state in broad terms the relevant rules 
of international law in the light of the development both historical and 
legal .since the end of the- Second World War. - Even then, it is longer 
than I had intended it to be. 

In the Table of Contents, I attempted to break down into useable 
units the subjects discussed for easy reference. 

The list of footnotes at the end of the „paper are taken direct from 
Mr. White's book. The numbering, however, will not match, since I 
used only a fraction of his footnoes. 
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PART I 


LEGAL AND ECONOMIC. 
CONSIDERATIONS 


Background 


Since the end of World War II, many 
States have enacted nationalization measures, as 
many have espoused the claims of their 
nationals for compensation for the nationaliza- 


tion of their property abroad. Many, writers 


have been concerned with the effect 'of such 
measures on both the municipal and the inter- 
national levels. This paper will try to illustrate 
the more basic rules of international law as 
they have emerged in the light of post-war 
practice. 


The problems and legal rules to be examin- 
ed will be those of public rather than private 
international law. 'The question immediately 
arises of determining where the precise boun- 
dary between the two fields is to be drawn. 

In the main, it can be said that public inter- 
national law: deals with the responsibility of 
States for the treatment of aliens in connection 
with rights of property, so that the all- -important 
factor is the nationality of the owner ' 'of the 
particular right or rights. 


Private international law, on ‘the other 
hand, deals with the jurisdiction of States and 
with the sphere of operation of measures of 
nationalization and confiscation (particularly 
with regard to the granting or withholding of 
recognition of the extraterritorial effects of such 
measures), so that the vital connecting. factor is 
the situs of the property at the time of the par- 


ticular measure, 
N 


Terminology 


According to the author, the term “nation- 
alizaton" as a separate legal concept was un- 
known, or rather, unrecognized as such before 
World War П. While it is true that the term 
had been in common use since the latter part 
of the 19th century, the international law of the 
inter-war period contained no rules expressly 
relating to such a concept. Courts and tribu- 
nals, the diplomatic representatives of States 
and academic writers referred constantly to 
rules relating to expropriation and to confisca- 
tion. Commercial and other treaties of this 
period, containing property protection provi- 
sions, were either couched in general terms, 
or referred to expropriation? In no such 
treaty was the term “nationalization” employed. 
Similarly, the compensation agreements con- 
cluded in this period spoke of expropriation and 
never of “nationalization.” 


It is believed that Soviet Russia was the first 
State to employ the term “nationalization” in 
its municipal law, e.g. the decree on the 
nationalization of banking made by the 
Central Executive Committee of Soviets on 
December 14, 1917, and the directive con- 
cerning the nationalization of the major 
transport and industrial enterprises of 1918.5 
The municipal courts of other States, when 
confronted with cases involving the Russian 
legislation, also spoke of “nationalization.” 
But on the international level, the term was not 
used. The diplomatic protests made to Soviet 
Russia spoke of “confiscation”, the classic 
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example being the declaration made by the 
United, States Ambassador on. February 13, 
1918, in the name of the fourteen Allied Powers 
and of six neutral States.’ 


Motives For Nationalization 


The concept of nationalization contains 
many non-legal factors. Even the word itself 
carries emotional overtones in many cars. 
Many post-war acts of nationalization sprang 
from nationalistic motives, but there are also 
examples of acts motivated by- political, finan- 
cial and social reasons. It is very difficult to 
isolate a single motive in regard to any 
particular measure. For example, in the East 
European . nationalizations, the dominant 
motives were political and economic, but the 
needs of social reform (especially in the sphere 
of land tenure) and of reconstruction after the 
ravages of war also played a part. The Iranian 
Oil Nationalization -Laws of 1951 were 
prompted mainly by nationalism, masquerad- 
ing as social reform, but there was a strong 
political element involved.’ 


The political element was emphasized in the 
definition of nationalization proposed by the 
third commission of the Institut de Droit 
International, which discussed this problem in 
1950 and 1951. The East European measures 
of the period 1945 to 1950 afford perhaps the 
clearest illustration of political nationalizations. 
Although some measures were passed in 
Poland, Czechoslovakia and Yugoslavia before 
the establishment of the Communist regime 
in those States, and were actuated by social 
and financial motives (in addition, to being 
accelerated by the effects of the war on pro- 
perty rights), it is true to say that the bulk of 
these nationalizations sprank from a political 
ideology and followed more or less closely the 
pattern of the Soviet measures of 1917 to 
1920; x | | ~. 


І So far, in "is the political motive 
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for nationalization, emphasis has been placed 
on Communist-inspired measures, but it must 
be pointed out that nationalization is not 
associated with any single political creed. 
'A frequently quoted example of nation- 
alization in a capitalist State is the setting up 
of the Tennessee River Valley Authority in the 
United States of America. The British 
Coal Act of 1938. nationalizing coal royalties 
was the product of a Conservative adminis- 
tration. Among non-Socialist governments 
which have carried out acts of nationalization 
since 1945 may be mentioned Austria, Egypt, 
India and Iran.” | 


Turning now to the nationalistic motive, 


this is often compounded of several factors. 


Prominent among them is the desire to be rid 
of the domination of foreign capital present in 
States with newly-won independence" or in 
States independent for many years but only 
recently in a sufficiently strong position econo- 
mically to be able to combat powerful foreign 
interests.* It sometimes happens that the 


foreigner (in such cases usually a powerful 


corporation) dominates, or appears to the State 
concerned to dominate, in the political as well 
as the economic sphere. La Pradelle regards 
such interference in the State’s domestic affairs 
as an abuse of the right of property, and says 
that nationalization is justified in these савез," 
but there would not seem to be any autho- 
rity for saying that such conduct provides any 
legal as distinct from moral and political 
justice non. i 


Finally, economic justification or rationali- 
zation of the principle of nationalization may 
be based on such factors as a genuine fear of 
foreign interference in their domestic affairs 
(based on past experience in some cases), a 
strong desire. for economic independence as a 
corollary to political independence, a wish to 
conserve and exploit their natural resources for 
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the benefit ‘of their own people, all play their 
part. .' It should be noted that this attitude 
does not find expression solely in measures of 
nationalization. -There may be a. ban on 
foreign enterprise in vital fields such as mining 
and transport; there may be a total or partial 
exclusion of foreign capital from .certain 
enterprises," or there may be rigid control 
over the transfer abroad of capital. and profits, 
to give only a few illustrations. i 


PART. IL 


SOVEREIGN RIGHT TO NATIONALIZE 
a PROPERTY 


Historical T PNE 


The ides that the sovereign could interfere 
with private property rights for the benefit of 
the community was practically unknown: to the 
ancient- world. Roman Law recognized 
this right of.the sovereign only occassionally 
in the provinces, - where its же was 
restricted -to -exceptional cases." The theory 
of expropriation for public utility purposes 
originated in the Middle Ages, at a time, when 
the. concept of sovereignty had crystallized 
into the- absolute measure of power vested in 
one ruler. MES 


... The sovereign, as the source of all positive 
law, was ‘able ‘to dispose of property rights 
based on positive law. Yet the right to expro- 
priate was limited; the State could interfere 
with acquired rights only for "justa. causa." 

for example, penal forfeiture or public neces- 
sity, and the ‘duty to compensate at the public 
expense ini a. case of expropriation for the 


public good was stressed.” ` 


` “The same period that saw the recognition 
of ‘the right of expropriation saw also the 
change from the systems of personal law to 
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systems Of territorial law, with the consequence 
that the-alien became subject to the local law, 
atid his property situate in the local State 
became liable to expropriation." ` This was 
quite apart from, the celebrated “droit 
d'aubaine", whereby the right of ownership of 
all the -alien’s property réverted to the terri- 
torial sovereign on: his .death. 


. The alien whose .property had been 
expropriated was limited to the remedies 
afforded by the local law; he could not call 
upon his State of origin to protect his interests 
primarily ` because ‘the concept of nationality, 
which is the basis of the institution of diplo- 
matic proteston, was not then ia cus 


Contemporary International Yaw 


[he right to nationalize js an- attribute of 
the sovereignty of the State, in, the sense of the 
supreme power the State possesses in relation 
to all persons and things within its jurisdiction, 
just as is the right to expropriate. ` 


- Some evidence of the recognition of this 
right by States. is afforded by the United 
Nations General Assembly Resolution of 
December 21, 1952, containing the statement 
that, “the right of -peoples freely to use and 
exploit their “natural - wealth and: resources is 
inherent in ‘their sovereignty? Guatemala 
invoked this Resolution in Support of her 
expropriation- of -tbe subsidiary of -the United 
Fruit Company (a- United States national) six 
months later? and it was also referred to by. 
the Civi] Tribunal:of Rome in connectiori with 
the Iranian nationalization Jaws.°- 


A more - “recent illustration of this recogni- 
on ` шау be found-in the-statément issued’ on 
August 2, 1956 by the: Governments of France, 
the United Kingdom and the United Státes of 
America regarding the Egyptian, Decree of 
July 26, 1956, nationalizing е. Suez Canal 
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company.” In a Note to the Cuban Govern- 
ment protesting against certain aspects of the 
1959 Agrarian Reform Law, the United States 
Government expressly recognized the right of 
the Cuban Government to expropriate the 
property of American citizens for public 


utility purposes provided always that adequate - 


compensation was pad." 


At the present time, sovereign States claim 
the right to treat their nationals according to 
their discretion, and international law upholds 
this claim,” but as soon as the property 

rights of aliens are affected, a nationalization 
ceases to be a purely internal function of the 
State. It'produces external effects and ассог- 
dingly comes within the sphere of interna- 
tional law. That law recognizes the existence 
of a State’s right to nationalize property within 
its territory, but at the same time it protects 
the rights of other States by insisting on a 


certain -standard of treatment for the property 


of Кл 


_ PART III 


CONCEPT OF NATIONALIZATION AND 
THE FOREIGN OWNER 


Distinguished From Other Forms Of Taking 


- "Nationalization is the term used to describe 
the process whereby property, and rights and 
interests in property are transferred from 
private to public ownership by agents of the 
State acting on the authority of a legislative or 
executive measure. If this process is not 
accompanied by the granting of compensation 
to the former owner, the term confiscation is 
employed. 


The term “nationalization” has been used 
to indicate seizure of property by the State in 
the exercise of what is known in American 


3 


17 


JOURNAL - 


terminology as “police power", e.g., under a 


. measure of public health or National security.” 


Such measures are similarly outside the scope 
of this paper as, even if they affect the property 
of aliens, they remain within the exclusive 
domestic competence of the enacting State." 


Although there are many examples of 
nationalization measures which extend to all 
property and rights within a certain category, 
such a measure may be directed against a 
single enterprise which is transferred to the 
State with a view to future exploitation by the 
State. Two outstanding examples from the 
post-war period are the nationalization of the 
Anglo-Iranian Oil Company by Iran and of 
the Suez Canal Company by Egypt.” 


It sometimes happens that property is trans- 
ferred to the State by indirect means, e.g., 
through the imposition of confiscatory taxes.” 
as in the case of the "Corn Products Refining 
Сотрапу.” 


Finally, it must be pointed out that not 
every measure of land reform can be regarded 
as a nationalization. Although such mea- 
sures always involve a compulsory divesting of 
private interests in land, they do not neces- 
sarily provide for the transfer of those interests 
to the State, but frequently provide for the 
redistribution of the expropriated land to 
private individuals. 


Effect On The Rights Of Dispossessed Owners 


There is no difference between the juridi- 
cal effect of nationalization on the rights of 
nationals and its effect on the rights of aliens 
at the stage of deprivation, but at the ensuing 
stage when the owner's rights are transformed 
into a claim to compensation, the position may 
vary, depending upon the adequacy of the 
compensation provided for in the decree. 


A national is confined to the right confer- 
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red on him by the municipal law, and this 
may result in the expropriation of bis | right of 
Ownership without the substitution of a right 
to receive compensation, so that all his rights 
in respect of the nationalized property dis- 


appear. | 

In contrast, when such a measure affects 
theproperty of analien, he may look to 
international law for reliet, and although his 
rights in the property may be abolished on the 
municipal level, he retains the protection of 
the international rules regarding the payment 
of compensation. But the alien has no right 
to receive any compensation by virtue ‘of these 
rules. His sole legal right is that of Requesting 
the diplomatic protection of his national State, 
and the extension of protection is a matter 
entirely within the discretion of that State." 


The Foreign Owner | 
In order to bring into operation the rules 
of international law regarding nationalization 
and confiscation, it is necessary precondition 
that the property right concerned must have 
been owned by an alien. For it is an esta- 
blished rule of international law that the 
relation between a State and its own nationals 
is essentially a matter for municipal law. 
However, some modification of the strict rule 
has resulted from provisions concerning 
human rights in certain international conven- 

tions. | 
The term “alien” is not usually .defined 
by legal writers for the reason that it has no 
positive meaning. While it implies the lack 
of the nationality of a particular State, it need 
not involve the possession of the nationality of 
any State. Since as а general rule the 
acquisition and loss of nationality is a' matter 
which internation law leaves to municipal 
law," a person cannot be an alien from the 
point of view of international law as such. He 
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can only be an alien vis-a-vis a given State. 


Artificial Persons 


In strictness, it may not be accurate to 
refer to corporations and other artificial 
persons as nationals of a particular State, and 
in fact municipal legal systems do not always 
contain rules regulating the nationality of cor- 
porations. Nationality is regarded as the 
attribute of physical persons only. But every 
State asserts the right to exercise control over 
artificial persons possessing a certain connec- 
tion with its territory and system of law and 
the right to protect the interests of such persons 
on the international level. The term “nation- 
ality” is the accepted shorthand expression 
denoting the possession of such a connection 
with a given State,” 


States have adopted varying criteria to 
determine what constitutes a sufficient connec- 
tion for the purpose of the exercise of the 
right of diplomatic protection. The United 
Kingdom extends its protection to corpora- 
tions formed under the laws of the United 
Kingdom or any of its colonies, protectorates 
or trust territories. - 


A similar test is adopted by the United 
States of America, but in practice both States 
also insist upon the presence of a substantial 
national-owned beneficial interest in the cor- 
poration. Where such an interest is lacking, 
mere nominal nationality based on the law of 
incorporation does not suffice for the exercise 
of protecton." 


Some European States select the location 
of the siege of the company as the governing 
factor. The “seige social” of a company, as 
that term is understood in continental systems 
of law, is the place where the company exer- 
cises legal, financial and administrative control 
Qver its operations, 
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Where the nationalizing State is confron- 
ted with claims on behalf of alien shareholders 
in a national corporation, it is protected from 
improper claims by the “thoroughly established 
rule of international law, that States are 
responsible only for those injuries which are 
inflicted through an act which violates some 
principle of international law."." Unless the 
effect of the nationalization measure on the 
national corporation was such that it would 
have furnished a valid ground for an interna- 
tional claim supposing the corporation to have 
been an alien, no such claim on behalf of the 
shareholders is entitled to succeed. 


PART IV 


LIMITATIONS IMPOSED BY . 
INTERNATIONAL LAW | 


_ Territorial Limitation Principle | 


Friedman has written: “...the general 
rule is that expropriation, which is derived 
from the jurisdiction exercised by the State 
in virtue of its territory and its public servi- 
ces, can only affect property situated within 
such territory as defined by international 
law.” 


The operative part of the statement is the 
phrase “expropriation .. . can only affect pro- 
perty situated within ich territory.” It has 
been seen that States frequently claim the 
right to nationalize property situated outside 
their territorial boundaries. It is contrary to 
international law for a State to commit an act 
of sovereignty within the territory of another 
State, unless that other State should consent to 
such commission." 


If the property concerned was situated 
outside the nationalizing State at the moment 
of nationalization, and was never at any sub- 
sequent time lawfully brought within that 
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State, it remains outside the legitimate scope 
of the nationalization measure and the nghts 
‘of the alien with respect to it remain unaffected 
by that measure. 


While this is the position so far as concerns 
the property of foreigners, it should be noted 
that, in view of a State's personal supremacy 
over its nationals, international law does not 
prohibit the nationalization of their property 
situated outside the territory of the nationaliz- 
ing, which is in this case also their national 
State. There is considerable authority to 
support the validity of the peaceful taking of 
possession of national vessels in foreign waters 
under requisition or smilar decrees," but the 
use of force in these circumstances renders the 


taking illegal.” 


Exceptions To Territorial Limitations 


Although it is illegal for a State to commit 
an act of sovereingty within the territory of 
another State, it is quite open to this latter 
State to consent to the expropriation or 
nationalization of property within its territory 
by a foreign State. Such consent has the 
effect of transforming what would otherwise 
be an internationally illegal act into a valid 
exercise of the sovereign right to nationalize. 
Тһе classic example is the Treaty of 
November 18, 1903, between the United States 
of America and the Republic of Panama (the 
so-called Hay-Varilla Treaty). Under this 
Treaty the United States was granted the use, 
occupation and control in perpetuity of a 
strip of -land required for the construction of 
the Panama Canal. She also acquired the 
right to expropriate land within these limits 
where necessary, including land owned by 
non-nationals of Panama. 


An example of an agreement under which 
a State granted extensive rights in its territory 
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to another State but retained the right to expro- 
priate land was the Exchange of Notes between 
the United States and Canada in 1942 and 1945. 
Canada permitted the United States to cons- 
truct and operate oil pipelines on Canadian 
territory for the purposes of United States 
force in Alaska, but it was made clear that 
Canada was not required to surrender her 
rght of expropriating land with her terri- 
tory.“ | 

It would seem that a provision stich as 1S 
found in the United States-Panama Treaty of 
1903 is rare, and this may perhaps be! explain- 
ed by the reluctance of States to surréndér the 
exercise of their sovereign rights to: another 
State. ! 

Non-discrimination Principle! 

It is an established rule of international 
law that persons residing within the territory 
of a foreign State are entitled to at least the 
same protection of their persons and property 
as is afforded by the local Jaw to nationals of 
that "State. However, the international rule 
goes further. If the property of aliens is 
nationalized and the property of nationals re- 
mains unaffected by the nationalization decree, 
the measure is discriminatory and involves the 
responsibility of the legislating State: towards 
the State whose nationals have been affected. 
similarly, responsibility is incurred: if the 
measure affects the property rights of aliens 
of nationality “A” and not those of nationali- 
ties "B" and “С”, who also own property 
rights of the kind specified in the measure. 


Guggenheim interprets the principle of 
protection of the acquired rights of aliens to 
mean, on the one hand, that these rights should 
not be the subject of arbitrary or discrimina- 


tory measures, and, on the other that in the - 


case of injury to acquired rights, the interested 
party must be compensated.“ - 
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Public Utility Principle 


It can be shown that there is some autho- 
rity for the proposition that the expropriation 
of the property of an alien has to be for the 
public benefit of the expropriating State. If 
the taking was not for public utility purpo- 
ses, but for example, was intended to benefit 
a private person, the former owner's national 
State has some grounds for protesting tbat 
the taking was in breach of international law. 


Some States, indeed, interpreted the public 
utility principle to mean that a State did not 
possess the right to expropriate the private 
property of aliens for any other purpose. 
For example, the United States Secretary of 
State, Hull, said in a note to the Mexicen 
Ambassador in Washington in connection 
with the oil expropriations, that “the Govern 
ment of the United States readily recognizes 
the right of a sovereign State to expropriate 
property for public purposes," 


The principle is not a new one. It was 
mentioned by Grotius, who stated that public 
utility was one of the two conditions for the 
exercise of the right of eminent domain by 
the sovereign—the other being the payment 
of compensation. However, Grotius did not 
not proffer a definition of the concept of public 

utility. Pufendorf wrote” that, “there is no 
place for eminent domain unless the necessity 
of the State requires it," but did not go be- 
yond pointing out that necessity was not al- 
‘ways to be understood in the sense of 
emergency. 


The presence or absence of a genuine 
public utility motive did not constitute a vital 
issue in any of the recognized international 
judicial decisions on expropriation. Inter- 
national tribunals contented themselves with 
stating that international law “recognizes the 
right of'a State to derogate from this principle. 
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(the principle of respect for private property), 
' when its superior interest demands it. Thus 
it admits, -n peace time, expropriation for 
public utility purposes, in war time, requisi- 
tion.” Itcan be fairly assumed,- however, 
that-in international as in municipal law, ex- 
propriation for public utility purposes meant ex- 
propriation the aim and result -of which was 
‘to benefit-the community- as a whole rather 
than d particular person, 6. 


Immunity Of Foreign: State Propet Principle. 


A purported: nationalization of саса 
tion of property owned by а foreign State and 
dedicated to official. State purposes would be 
a breach of international law," According- 


ly, the protected position of such property con- 


stitutes a limitation on the' exercise of the 
sovereign right- to Банда" alien-owned 
DESDE. 


~- The limitation aiis without exception 
to the- property of'a foreign State, which is 
‘used for official- purposes, such as the embassy 
or legation. Even in the event of war between 
the two States, it has been emphatically 
stated that no civilized State would confiscate 
a house owned by its enemy if it was acugired 
for the residence of his' diplomatic represen- 
ue and used- for that рор in time of 
peace.” 

Property used for consular purposes is not 
immune from expropriation in the same way 
-as an embassy, but it-is normally о. by 
species xd proxies 


The protection ‘corded to - s propery 
of foreign- States has been extended by- treaty 
to the property of many international organi- 
zations. Section 3 of Article IL of the Gene- 
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wherever located and by whomsoever held, 


shall be immune from search, requisition, 
confiscation, expropriation and any other 
form of interference..." 

It is possible that property owned by a 
foreign State and used for industrial, commer- 
cial or other non-official purposes may not 
enjoy the. same protection.* According to 
Foighel, nationalization of such property is not 
per se an international wrong but is governed 
by the general rules applicable to the nation- 
alization of privately-owned foreign property. 
However, there is no direct authority for this 
proposition. No international tribunal has as 
yet been confronted with the question. 


Nationalization In Breach Of A ‘Concession 
Principle 


A measure of nationalization affecting the 
property and rights of a foreign concession- 


, aire “ex hypothesi" constitutes a breach of the 


concession agreement. It may afiect a con- 
cessionaire exclusively, as did the Iranian Oil 
Nationalization Laws of 1951, or it may affect 
all owners of property within a certain cate- 
gory,-including the holders of concessions re- 
lating to such property as did the Polish 
nationalization law of Јапиагу `3, 1946. 


In both types of cases the effect of the 
nationalization measure on the concession 1s 
to bring it to an end before the agreed date 
and to transfer the right of carrying on tbe 
particular activity from the concessionaire to 


_-the nationalizing State. 


It seems possible to state as a general pro- 
position that the interest of an alien under a 
concession contract with a State can be trans- 


ral Convention on the- Privileges -and Immu- -ferred.to that State by a measure of expropria- 


nities of the -United Nations provides that the 


property and assets of.-the “United. -Nations, 


-tion or nationalization before the expiry of 
‘the agreed -term,: provided that the measure 


_ practice has been in the matter of 
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15 not discriminatory, nor in breach of treaty, 


and provided that adequate compensation is 
paid. | 


Whether the alien may claim compensa- 
.tion for the loss of future profits for the un- 
expired term is an important point which has 
not been definitely settled, but several cases 
in which such compensation has been award- 
ed have been noted." | 


PART V ! 


COMPENSATION, PROTECTIVE 
MEASURES AND REMEDIES 


Requirement Of Compensation 
| 
the post-war 
compensa- 
tion, States have consistently recognized the 
existence’ of a lability to pay compensation 
to aliens affected by nationalization measures 
and there are grounds for asserting that they 
regard it as a legal liability. E 


Briefly summarizing what 


| 
As regards the mode of satisfying this liabi- 
lity, however, the practice has not been 
consistent and it is not possible to formulate 
any definite rule on the subjects of (time « of 
payment, the amount due and the currency in 
which it is to be paid. The most that can be 
said is that the compensation should approxi- 
mate to the fair value of the nationalized 
property at the moment of nationalization, 
that it should take into account the lapse of 
time between that date and the date of pay- 
ment, and that it should be in a form which 
can be effectively utilized by the alien reci- 

pient. 57 | 


The traditional formula of prompt, adequate 
and effective compensation retains some value 
as a convenient expression of these desired 
aims, but it must not be regarded as a tech- 
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nical rule for the assessment of compensation. 
It may be doubted whether more detailed rules 
on this complex subject will ever emerge from 
the practice of State, who have shown a marked 
preference for settling the question of com- 
pensation by special agreement in each case. 


Treaty Provisions 


Provisions for protection of property have 
been a feature of treaties of establishment and 
of treaties of commerce : and navigation for 
several centuries. The commercial treaties of 


-the 17th and 18th centuries prohibited moles- 


tation or seizure of ships and merchandise 
belonging to nationals of one party while with- 
in the territory or waters of the other.* 


According to Wilson, the earliest specific 
reference to exproprition and compensation in 
the commercial treaties of the United States 
was in the treaty with Switzerland signed in 
1850. Nationals of one of the two countries 
residing or established in the other were to be 
placed on an equal footing with nationals of 
the country of residence in the matter of com- 
pensation.” 


The period between the two world wars saw 


the conclusion of many commercial treaties and 


conventions on conditions of residence and 
trade between European States which included 
expropriation clauses. Most provided for 
national or most-favoured-nation treatment 
regarding compensation.” 


Beginning with the treaty with China signed 


on November 4, 1946, the United States has 


concluded eighteen commercial treaties since 
World War II, of which all but six have 
entered into effect. The treaties deal generally 
with the rights and interests of nationals of one 


Party in the territory of the other, but they all 


contain specific provisions on compensation 
for nationalized property for the particular 
protection of investors.” 
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Reciprocity is of the essence of these trea- 
ties; and the fact that the United States is the 
only State to have concluded agreements in 
these terms since the war, is attributable to her 
pre-eminent financial and economic strength 
which assures her of extensive bargaining 
power. 


Private Insurance 

An extensive inquiry into the practice of 
London brokers has revealed that the owner of 
property abroad cannot insure it against the 
risk of loss through Government action in the 
form of expropriation or nationalization. Such 
a risk is normally expressly excluded in the 
policies of companies and firms operating in 
foreign countries. In West Germany a gua- 


rantee scheme operates through the Hermes 
Kreditversicherungs A. G. : 


Government Insurance 


This is a protective measure which at present 
is only available to United States investors, as 
that country has established a unique guaran- 
tee scheme as a concomitant of its policy of 
encouraging private foreign investment, 

It may be that the principle on which it is 
based, namely, that in the event of expropria- 
tion or nationalization the dispossessed owner 
looks to his own Government for payment of 
compensation, and that Government then 
seeks to recoup itself from the expropriating 
State, may prove acceptable to the Govern- 
ments of other capital exporting States in the 


future. 
Recent Proposals - 

Since the war there have been several unsuc- 
cessful attempts at formulating a multilateral 
convention dealing with the problems of inter- 
national investment. 


Generally, these projects have not met 
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with great success; the chief among them is 
the lack of the necessary level of international 
agreement on the crucial question of compen- 
sation for nationalized ог expropriated for- 
eign property. 


It has been well said that multilateral 
undertakings tend to emerge from negotiation 
as the least common denominator of the 
consensus of the parties." 


Local Remedies Principle 


It is a recognized rule of customary inter- 
national law that a State may not take up a 
claim on behalf of its national and present it 
to the respondent State for settlement bv dip- 
lomatic means, or to an international tribunal 
for judicial defermination unless the national 
has exhausted the remedies available to him in 
the respondent State. 


In most cases of nationalization, however, 
this rule does not come into operation since 


the injury to the alien is caused by the appli- 


cation of the local law which is binding on the 
local courts. These courts are unable to give 
a remedy for an act which is not wrongful 
according to the Jaw which they administer.” 


Municipal Remedies Outside The 
Nationalizing State 


Only a very brief mention will be made as to 
their value as a possible remedy for the dis- 
possessed alien in default of, or in addition to 
the traditional remedies which exist on the 
international level.“ 


' The aim of the dispossessed owner is to 
obtain a judgment in a municipal court out- 
side the nationalizing State upholding his 
title to nationalized property. The effect of 
such a judgment may be not only the restitu- 
tion of the property to him but also in some 
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| 
cases the payment of compensation by the 
nationalizing State in respect of any assets 
remaining vested in it. This latter, indirect 
consequence of the judgment is due to its dis- 
couraging effect on potential purchasers from 
the nationalizing State which in turn will 
induce that State to attempt to restore confi- 
dence by paying compensation. "This remedy 
usually has limited efficacy. | 


Remedies On The International Level 
| 
It will be apparent from any survey ‘of post- 
war practice in the matter of compensation 
that nearly all the claims arising out of nation- 
alization since 1945 have been dealt with on 
the diplomatic level by negotiation between 
the governments concerned, leading to a 
settlement incorporated in an international 
agreement. 
| 
With the exception of the Anglo-Iranian Oil 
Company case, no such claim has been pre- 
sented to the International Court of Justice in 
this period, primarily because the court is not 
a suitable forum for the settlement of the 
large number of related individual cases which 
have arisen from the operation of comprehen- 
sive nationalization decrees. 
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There is a major disadvantage of diplomatic . 
protection from the point of view of the 
claimant and that is its discretionary charac- 
ter. It rests solely with the executive to 
determine in the light of all the circumstances, 
including the political situation, whether it will 
espouse a particular claim, and how and when 
to present it.” The executive may settle or 
abandon any claim, and it may modify it in 
amount. Once the claimant has allowed his 
government to take up his case he must accept 
any settlement obtained by it. Moreover, the 
government is not bound to consult the claim- 
ant during negotiations. | 


The idea of an international body specializ- 
ing in nationalization disputes between States 
with a limited right of audience given to the 
representatives of the individuals concerned as 
"amici curiae" might have a great degree of 
acceptance. The creation of such a body 
could do much to stimulate private foreign 
investnent where it is most needed. The 
proposal by the Prime Minister of Malay for 
an international investment charter, indicates 
an awareness among capital-importing coun- 
tries of the need for some positive action to 
promote this end. 


- 


FOOTNOTES 


j— eg. Persia-Czechoslovakia "Treaty of Oétober 29, 1930, L.N.T.S., Vol. 


CXXI, p. 59, Art. 1. 


* — e.g. U.S.A.-Germany Treaty of December 8, 1923, B.F.S.P,, Vol, 122 


(1925), p. 807, Art. 1, et al. 


* — eg. U.K.-Greece, Exchange of Notes of February 1 and 17, 1929, 


U.K.T.S. No. 16 (1929), Cmd. 3347 et.al. 

* — Reproduced in Russian Commercial and Industrial Bank v. Comptoir 
d'Escompte de Mulbouse (1925) А.С. 112 at p. 120. . 
— Art. 559.  Vyshinsky (ed.) The Law of tbe Soviet State (trans. Bobb, 
New York, 1948), pp. 180-181. 


' — Two. well-known examples from among the English decisions are 


Russian Commercial and Industrial Bank v. Comptoir d'Escompte de 
Mulhouse (1923) 2 K.B. 630 (C.A. at p. 670, and Sedgwick Collins 
and Co. v. Rossia Ins. Company of Petrograd (1926) 1 K.B. 1 at p. 9 
(judgment of Scrutton L.J.) and Р”. 15 (judgment of Sargant L.J., where 


the term nationalised is placed within quotation marks). 


" — Correspondence between His Majesty's Gov't and the French Gov't 


respecting the Anglo-Russian Trade Agreement, 1921, Cmd. 1450, 
pid: 


' — For a good account of the various motives for nationalization in the 


twentieth century which is not confined to Iran, see Ford, The Anglo-. 
Iranian Oil Dispute (Univ. of Calif., 1954), pp. 199-203. 


* — Annuaire 1950, Vol. 43 (D), p. 126. 


w La Pradelle, Annuatre 1950, Vol. 43 (1), P. 63 ; Friedman, Expropria- 


tion in Int'l Law (London, 1953), pp. 29-30. 


= — La Pradelle, Annuatre (1950) Vol. 43 (D, p. 46. 
* — Notes of the main features of the legislation in these States are given 


by Foighel, Nationalization (Copenhagen, 1957), as follows: Austria, 
pp. 56-57, Egypt, p. 59, India, p. 63, Iran, pp.- 63-64. 


"—eg. Syria, Ro a dd of electricity, water and public transport 


undertakings in 1951. The companies concerned were constituted in 
France, mostly with siege in Pari, Burma. nationalization of oil, 
` river transport and forestry and large scale land reform in 1948 fol- 
lowed on independence and secession from the Commonwealth. There 
were political and economic reasons, but nationalistic motives played 
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a prominent part. See Tbe Economist, Vol. 156, pp. 62 et seq. and 
Vol. 159, pp. 125 et seq. 


" — eg. Iran with the vastly increased prices which Middle East о] com- 


manded in the post-war period. As to Iran’s overestimation of the 
strength of her position due to her erroneous assumption that her oil 
was vital to che Western world, see Ford, ор. cit, pp. 54, 162-163, 
216-218. | 

— La Pradelle, Annuaire (1950), Vol. 43 (I), p. 62. 

— For a clear exposition. see Diamond, Economic Problems of Foreign 
Trade and Investment in Underdeveloped Countries (1956), 17 Ohio 
State L.J., 254 at p. 268. 

"— e.g. Burma, P.M.’s statement of Sept., 1949, The Economist, Vol. 
159, р. 125 ; Egypt, decrees of Jan., 1957. supra See Legal Aspects of 
Foreign Investment (ed. Friedmann and Pugh, London, 1959), passim. 

— On the other hand, confiscation of property as a penal measure can 
be traced back to Ancient Greece, and this was sometimes applied to 
aliens. For ex., if an alien domiciled in Athens was. sentenced to 
exile, his property was confiscate. Phillipson, Intl Law and Custom 
of Ancient Greece and. Rome (London, 1911), Vol. I, p. 166. 


” — Schulz, Principles of Roman Law (trans. Wolff, Oxford, 1936), p. 161. 


See also Kruse, The Righi of Property (trans. Federspiel, Oxford, 


1939), р. 170. | 

— Gierke, Political Theories of the Middle Age (trans. Maitland, Cam- 
bridge, 1938), pp. 79-990. According to some 15th centuty authorities 
cited by Gierke there was no obligation to compensate in the case of 
general statutes а есш g all individuals alike, but one cannot draw 
an analogy between the kind of measure known to these writers and 
modern nationalization. laws. 

— For an account of the factors responsible for the change to territorial 
juris. see Borchard, Diplomatic Protection of Citizens Abroad (New 
York, 1915), рр. 5-6. | 

— Nationality as a distinct concept emerged after the Thirty Years War 
at the peace of Westphalia, Borchard, p. 2: 


— Resolution 626 (VID). | 


“—J. N. Hyde, Permanent Sovereignty over Natural Wealth and Re- 
sources (1956), 50 A.J. LL. , 854 at p. 854. 
= — Anglo-lranian Oil Co. Ltd. v. Societa Unione Petrolifera (1956), I.L.R., 
P- 19, (1953), 2 LCL. Q. 628. 
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* Tbe Suez Canal Conference, (Selected Documents), London, August 
2-24, 1956. . Egypt No. 1 (1956), Cmd. 9853, p. 3. 

T — Une Diplomatie Nouvelle, Ministere des Affaires Etrangeres, Havana, 

— Oppenheim. Vol. 1 at pp. 288 and 682. 

.5 — Forfeiture of the property of a person convicted of a felony was 
abolished in,Englih law by a statute of 1870. Confiscation is still 
known in the penal code of the U.S.S.R., e.g. tor vatious crimes against 
the State, Arts. 58 (2), (4), (б) and (14). 

" — E.g., the so-called “nationalization” of nuclear minerals and materials 
by the U.S.A., a measure taken for reasons of national security and 
protection of health. In order to give the State authority, the А.Е.С., 
the maximum degree of control over the production and use of these 

- substances, the right of property was vested in it by the State. 

2 — Int'l Law Assoc., Report of 36th Conference, New York, 1930. Final 
Resolution, p. 361 ; ct. Oppenheim, Vol. 1, p. 352. 

“a — Among the early Soviet nationalization measures wete decrees directed 
against individual entetprises, sometimes as a penalty against the owner, 
but also for other reasons. Gsovoki, Soviet Civil Law (Ann Arbor, 
1948), Vol. 1, p. 12. ~ 

^. Forces "sales" to the State for a quite nominal consideration were ned 
uncommon. See Zwack v. Kraus Bros. & Co. Inc. (1956), Т.К, то, 

"— (1955), LER, p. 333. m 

% — Borchard, p. 354. See infra, p. 268. mE E 

* — A fortiori ownerless property may be nationalized without any effect 

in intl law. Fawcett, Some Foreign Effects of Nationalization of 
Property (1950), 27 B.Y.LL., at p. 355. 

п "The definition of alien for the purpose of the British Nationality Act 
I948 is "a person who is поё а British subject, a British protected 
person or a citizen of Eire, . . . (11 and, 12 Geo. 6, с. 56, 5. 32 (I). 
Cf. the definition in the U.S. Immigration Act 1917 quoted in Hack- 

| worth, Vol. III, p. 118. P | 

` 8 — See however, the judgment of the Int] Court of Justice in the Notte- 
bobm Case, I.C.J. Reports, 1955, p. 21; and Art. I of the Hague 
Convention on Certain Questions Relating to the Conflict of Nation- 
ality Laws, 1930, (L.N.T.S. Vol. CLXXIX. p. 89) 

® __ Schwarzenberger, Vol. 1, р. 418. .. - 

4.— See Art. 2 of the U.S.-Yugoslav Agreement of July 19, 1948, 
U.N.T.S., Vol. 89, p. 46; Art, 2 of the U.S.-Rumanian Agreement 
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, of March 30, 1960, 54 АЙ (1960, 742 and the Annex to the 
U.S.-Polish Agreement of July 16, 1960, Dept. of State Press Release No. 
395 of that date. In the Westhold Corporation Claim (1953), l.L.R.. 
p. 226 the U.S. Intl; Claims Comm. held that not only had the 
agreement pierced the corporate veil to expose the ownership of 
stock but that it had also taken the further step of going behind the 
record of registered stockholders to discover the nationality of the ulti- 
mate beneficial owners.: The claimants were a corporation registered 
in the United States, and over 80 per cent of its registered shareholders 
were U.S. nationals, but the stock was benefsctally owned by aliens. 
Accordingly, their claim to participate under the 1945 Agreement was 
rejected by the Commission. For the United Kingdom practice see 
Jones, British Nationality Law (revised ed., 1956), p. 196. 


а__ The U.S.A. on bebalf of International Fisberies Co. v. Mexico, U. S.- 


Mexican Special Claims Commission, A.D. 1931-32,- Case No. 142, 
at p. 275. i 

# — Referring to the expropriation of property situate in, or on, territory 
that is without a sovereign at the material ume, or that forms part of 
a sphere of influence. | 

“— Oppenheim, Vol. I, pP: 295 and 327- -28. See also with particulap 
reference to expropriation and nationalization, Saarraute, The Position 
of Nationalization in French Law To-day, Vith Congress of the Int'l 
Assoc. of Democratic Lawyers (Brussels, 1956), 36, at p. 37. 

“— E.g. Ervin v. Quintanella A.D. 193840, Case No. 76, a decision of 
the U.S. Circuit Court of Appeals. See also Holdsworth, The 
Power of the Crown to Requisition British Ships in a National Emer- 
gency (1919), 35 L-Q.R., pp. 12-42. 

"— E.g. The Navemar (1938) U.S. Supreme Court. 

5. Martens, Nouvean Recueil General, 2nd Series XXXI, p. 599. Malloy, 
Treaties, etc., between the United States of America and other Powers, 
Vol. II (Washington, 1910), р. 1349. 

nuu Vol. 99, p. 223, at p. 226. 

— Traite de dis international public, Vol. I (Geneva, 1953), p. 330. 

8 — Note of April 3, 1940. Hackworth, Digest, Vol. III, p. 662. 

9? — De Јите Belli et Pacis, Lib. П, Cap. XIV, vi. — Whewell's trans. 
(Cambridge, 1853), Vol. II. pp. 118-19. 


" — Droit de la Nature et des Gens, Liv. VIIT, Cap. V, 7. Trans. Old- 


father, Classics of International Law (Oxford, 1934), p. 1286. 


a — Portugo-German Arbitration, Award of June 30, 1930. 2 
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О.М.КІА.А., 1035, at р. 1039. See also case of David Goldenberg 
and son (Germany v Roumania) Award of September 27, 1928. 
2 U.N.R.LA.A., gor at р. 909, and Norwegian Shipowners’ Claims 
(Norway v. U.S.A.). Award of. October. 13, 1922. I О.М.КЛ.А.А., 
307 at p. 332- 

a See eg, 29 Corpus Juris E P Башен Domain, at 31 
(Public Use), for the United States position. 

ee ee op. cit., р. 188. Foighel, op. cit., рр. 45-46 


° — Lawrence, Principles of International Law (1923), quoted by Hack- 


worth, Digest, Vol. IV, p. 566. 
U.N.I.S., Vol. І, p. 15. See also Art. П, s. 4 of the Agreement 
between the Int] Civil Aviation. Orgn. and Canada of April 14, 195: 
- (U.N.T.S., Vol. 96, p. 155); Art. 6(2) of the Agreement between the 
W.H.O: and сызыш of 1948 (U.N.T.S., Vol. 26, p. 331) and 
Art. IV, s. 6(2) of the Agreement between the same organization and 
. India of November 9, 1949 (U-N-T.5., Vol. 67. р. 43). 
“ — Agents of foreign States representing them in regard to a public 
service or business carried on by it, such as a State railway or a Trade 
. Delegation, do not enjoy diplomatic immunity but in the interests of 
"prudence and international courtesy" premises occupied by them for 
official purposes are entitled to "special consideration" from the local 
authorities ; Oppenheim, Vol. I, p. 861. The matter 15 often governed 
by agreement, see ibid., p. 861, n. 2. 
— P.W. Shufeldt Case, Martini Company Case and Delagoa Bay 
Railway Case. 


® __ For a concise survey of recent practice with ,realistic comments on the 


problems involved see Legal Aspects of Foreign Investment (ed. 
Friedmann and Pugh, London, 1959), Chap. 41 (by Fatouros) at pp- 
726-732. 


“© — E.g. Art. XVII of the Treaty of Peace and Friendship between Great 


` Britain and Spain, 1667, F.O. Handbook of Commercial Treaties 
(1924 ed.), p. 731; Art. V of the 1654 Treaty of Peace and Commerce 
between Great Britain and Sweden, ibid. (131 ed.), p. 644 ; and Art. 
VIII of the Treaty of Peace and Commerce between the U.S.A. and 
the Netherlands, 1782, Malloy, Treaties, etc. between the U.S.A. and 
Other Powers, 1776-1909, Vol. 2, р. 1233. 


& — Art. II, para 3, Treaty of Friendship, Commerce and Extradition, 


Malloy, op. cit., Vol. 2, p. 1763. 


e — Examples of provisions for national treatment: Greece-Switzerland, 
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Convention of December. 1, 1927, L-N.T.S., Vol. LXXXIV, p. 49, 
Art. 3; Bei Sweden Treaty of May 10, 1929, L.N.T.S., Vol. CH, 
p. 9, Art. 7. Examples of provisions for most favoured nation 
treatment : Bengium-France, Treaty of October 6,. 1927, L.IN.I.5., 
Vol. LXIX, p. 49, Ast. 3; Greece-Persia, Treaty of January 1, 1931 
U.N.T.S., Vol. 166, p- 331, Art. 7. | 

— See Wilson, United Státes Commercial Treaties and Jutémahonal Law 
(New Orleans, 1960)! pp. 116225; and Walker, Treaties for (the 
Encouragement and Protection of Foreign Investment, Present United 
States Practice (1956), 5 A.J. Comp. Law 229. 

“— Walker, Treaties for the Encouragement and Protection of Foreign 
Investment : Present | United States Practice (1956), 5 A.J. Comp. 
Law, 22 at р. 241. | 
— Oppenhetm,. Vol. I, p. | |362. Een The Exhaustion of Local Reme- 
dies: Substance or Procedure? (1954), 31 B.Y.LL., 452 at p. 455. 

— See Shawcross, Some Bo: of Nationalization in International Law, 


International Bar Association 5th Conference (published! The Hague, 


1954), р: 14 at pp. 23. 
Berhad Р. 354. не а states that the financial weekness of the 


defendant State has len regarded as an obstacle to the presentation 
of a claim by reason of futility (pp. 373 and 835). This was a, major 
factor 1n the negotiations with East European countries. The claimant . 
States had perforce td accept diminished amounts of compensation. 
See also de Visscher, Theory and. Realiiy in Public International Law, 


Corbett trans. (Oxford, 1957), р. 275. 
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T he Constitution and the Speaker 


SRI PRAVAT KR. SEN GUPTA 
M.A., LL.B. (Advocate) 


The Indian Constitution came into force 
on 26th of January, 1950. The Constitution 
itself and the different provisions thereof evok- 
ed contradictory reactions for some time. Some 
. political parties deprecated and cried down the 
provisions of the Constitution as reactionary 
but some political parties or people lauded and 
praised the Constitution as an unique piece of 
legislation. 


In no time however the people who cried 
down the Constitution took advantage thereof 
and reaped benefit thereunder. The people be- 
came gradually conscious of their rights, indi- 
vidual or otherwise. Nobody thereafter, except 
the few lawyers, bothered very much about the 
provisions of the Constitution. 


After 18 years or so, nobody: seemed to be 
very much interested in the democratic move- 
ment forward as envisaged by the Constitution. 
Then, suddenly something happened. A bomb- 
shell or two were thrown on the Constitutional 
set-up and all the copies of the Constitution 
were sold out! 


One such shell burst on our parliamentary 
system which was yet to take its firm root. We 
looked up with wide eyes and tried to dive deep 
into the provisions of the Constitution. 


The gentlemen "Speaker" and his Deputy 
were so long no doubt very important persons 
but nobody seemed to know much about the 
rights and privileges given to them by the Con- 
stitution. ' l 


Articles 93 to 96 of the Constitution refer 
g Speaker or his Deputy, how they are to 


\ 


be chosen and when they are to vacate or resign 
or how they can be removed from the office 
they hold or the powers or authority that they 
would hold during their office. These Articles 
refer to the Central Government or the Union 
Government i.e. so far the House of the People 
or the Parliament was concerned. 


Identical provisions have been made in the 
Constitution for the House of the Legislature 
of the States. The Speaker and his Deputy 
thereof are referred to and their rights and 
obligations find the places in Articles 178 to 
181 of the Constitution. 


The provisions regarding rights and obliga- 
tions of the Speaker and his Deputy have not 
been detailed out in the Constitution except 
as mentioned in Articles 93 to 96, referring to 
the Parliament or the House of the People, and 
in Articles 178 to 181 for the States. 


Is it possible to frame a Constitution abso- 
lutely new or originial? The Constitution 
makers herein drew freely from the British and 
American systems of Consttutions trying to 
improve upon or remove the faults and to 
accommodate the provisions of the Constitu- 
tion to the needs of this country. The provi- 
sions in our Constitution or, for the matter of 
that, in any of these Constitutions, are not 
exhaustive and cannot be so. Much have 
been left out or not provided for healthy con- 
ventions to grow up. The English Parliamen- 
tary system of Government, has been coupled 
up in our Constitution with the Presidential 
system prevaleht in the United States of 
America. 


Le. 


32 
| 

The position of the Speaker of the House of 
Commons (England) is one of strict impar- 
tiality and neutrality. Immediately! he is 
appointed, he discards his party colours and 
he is the spokesman and representative of the 
House and the guardian of privileges of the 
House. He is to preside and act with impar- 
tiality of an umpire or judge, free from party 
bias or personal likes and dislikes. There is 
no appeal or any forum for expression of dis- 
agreement against the rulings given by him. 
This cannot be challenged in any court of law 
nor can the House itself throw out the Speaker's 
decision except in the negative way ie. by a 
vote of no-confidence passed against him. 


The Speaker of the House of Representatives 
(U.S.A.) is a party man chosen by the majority 
of the party as such he is the most powerful 
member of his party in the house and is influ- 
enced by his party bias. He differs from his 
English counter-part with a right to speak or 
vote in any debate like any other member of 
the House. 

| 

'In the English system, once a member of the 
Parliament has been elected as a 'Speaker' he 
continues to be so through out his life unless 
he vacates, resigns or dies. He seeks election 
from term to term as an independent. candi- 
date without any party affiliation. In| U.S.A. 
he, being a party man, cannot be so. : 

Conventions have not developed in. India; 
like that in England. So far the elections in 
India are concerned, the Speaker or his 
Deputy cannot but seek them for each term of 
5 years with party affiliations or as indepen- 
dent candidates. Conventions have not grown 
as to their continuous elections as Speaker or 
Deputy Speaker. Healthy conventions with the 
principle that once a Speaker is elected he is 
not to be opposed by any party in the‘ matter 
of his election whether in the constituency or 
in the House so long as he wishes to continue 
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as a Speaker. We are yet to see such conven- 
tions grow up which will give the Speaker or 
his Deputy his impartiality and his neutrality 
as indispensible conditions of the office, as the 
guardian of the powers and privileges of the 
House as a whole. Unless that is so, is it 
possible for the Speaker or the particular indi- 
vidual to shake off his party affiliations and 
maintain order in the House with the confi- 
dence of the minority parties and groups or to 
afford his decisions the unanimity and impar- 
tialness ? With party affiliations, naturally 
enough, the Speaker’s decisions are likely to be 
or always would be challenged by the minority 
parties or groups. His decisions would always 
be taken to be the decisions of a particular 
party or parties for the time being controlling 
the Government. All his decisions or actions 
are likely to be looked at with suspicion and 


‘in furtherance of party policies. 


Convention, to quote Dicey, has been 
accepted “‘to describe a constitutional obliga- 
tion, obedience to which is secured despite the ` 
absence of the ordinary means of enforcing 
the obligation in a court of law"; and as “‘rules 
for determining the mode in which the discre- 
tionary powers . .'. . ought to be exercised”. 


In the Constitution, no provisions have been 
made as regards the Speaker’s rights and 
privileges except so far as laid down for the 
purpose of conduct of business of the House 
ie. of the Parliament or of the Legislatures. 
These refer to the procedures or the conduct 
of business in the Parliament or the State 
Assemblies which are undoubtedly "delibera- 
tive bodies". Therefore, it appears that so far 
as the "deliberations" are concerned either in 
the Parliament or in the State Assemblies, the 
Speaker's right to control and conduct the 
same are unfettered, unassailable and unres- 
trictable. His actions, therefore, in the House 
cannot be challenged in any Court of Law 
even if he violates the rules laid down for the 
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purpose of conduct of business in the House 
viz. Rules.of Procedure and conduct of busi- 
ness in the Parliament, 1950 or that of the 
corresponding provisions regarding the Legis- 
lative Assemblies. These Rules of Procedure 
and Conduct of business give the Speaker 
important "powers" but this is only so far in 
the conduct of business in the Parliament or 
in the Assemblies are concerned. The question 
would be if the Speaker errs in the matter of 
the Rules of Procedure or the conduct of 
business whether that would remain unassail- 
able. The Constitution provides that the 
Speaker may be removed or, for the matter of 
that, a Deputy Speaker under Article 94 (c), so 
far the Parliament is concerned, and Article 
179 (c) refer to the State Assemblies are con- 
cerned. : The members of the Parliament or 
that of the State Assemblies can remove the 
Speaker or the Deputy Speaker from office 
with notices as provided for in the Procedural 
Rules of the Parlament or that of the State 
Assemblies. Except for this negative way of 
censoring the Speaker or his Deputy, no provi- 
sions have been made in the Constitution for 
censoring him or challenging his decisions so 
far the deliberations in the State Assemblies or 
in the Parliament are concerned. It appears, 
therefore, that the Speaker or his Deputy will 
reign supremely "within the house. He, the 
Speaker or his Deputy would in such a case be 
only answerable to the members of the Par- 
- lament ог to the State Assemblies and to 
nobody else. 


Article 212 provides that no proceedings in 
the Legislature shall be called in question or 
shall be subject to the jurisdiction of any 
Court in respect of the power excercised either 
by the Speaker or a member of the House. 

The question that may arise as regards the 
powers of the Speaker in the Parliament or in 
the State Assemblies as to whether the Speaker 
of, his Deputy can exercise a power or a right 
pat vested in them by the “provisions of the 
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Constitution. These apparently have been left 
to be grown up by conventions. Constitutional 
provisions have not been made as to whether 
if the Speaker acts beyond any provision of 
the Constitution or in case no provisions are 
there whether such actions are challengeable 
in a Court Law. And if the Speaker acts 
arbitrarily or unwarrantedly or in a manner 
which. would deny the members of the Parlia- 
ment or the House itself their rights and privi- 
leges to deliberate on a question before them 
would the Speaker be acting within his juris- 
diction or arbitrarily ? If an irate gentleman 
—the Speaker, acts in way as to bar the rights 
and privileges of the members—would he be 
within the Constitutional rights ? 


The question arose in one case at least as to 


whether the Speaker has a right under the Cons- 


titution to refuse the members of the House to 
‘deliberate’ on a particular point or issue. 
Under Article 174, the Governor has the right, 
in his discretion, to summon a House to meet 
at such time and place as he “thinks fit” or 


prorogue the House or dissolve the Legislative 


Assembly. Тһе Governor's 
absolutely unfettered as the Governor shall 
summon the House as he "thinks fit". It ap- 
pears, therefore, that the user of the word 
‘shall’ in place of ‘may’ (that was the word 
used prior to 18th June, 1951) in the Constitu- 
tion is decisive. Now, can the Speaker say 
that the Governor’s action in calling the 
Assembly was bad or illegal and as such he 
shall not allow the House to sit or meet in the 
House. It is, it appears, the Governor’s prero- 
gative right and the Assembly shall meet for 
deliberations and thereafter the members of 
the House shall decide the issues before the 
House, if any. The Speaker cannot question 
it. Under Article 164 (1), the Governor has 
absolute right to appoint and dismiss the 
Ministers and the Minister shall hold office 
only during the “pleasure” of the Governor. 
(The Calcutta High Court has held it so re- 


right therein is 


24 


| 
cently). The Speaker certainly has: no right 
under the Constitution to say or decide as to 
whether the appointment by the Governor is 
bad, illegal or unwarranted. It is the ‘‘prero- 
gative" right of the Governor under Article 
164 (1) to appoint or dismiss the Ministers or 
the Chief Minister. This right however has 
not been given to the President of India who 
is not entitled to "dismiss" any ministry for 
reasons which are apparent. The: Central 
Ministry representing the nation holds the 
supreme power. The House can only decide 
the question of such appointments by a vote 
of no-confidence i.e. by the negative way in 
not sanctioning the appointments or censoring 
the same. | 


The Speaker certainly, so far the provisions 
of the Constitution goes, has no power what- 
soever to deal with questions which are within 
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the exclusive or prerogative rights of some 
other authority or persons and which rights 
have been exercised or were being exercised 
outside the House or “deliberative bodies”. 
The Speaker cannot interfere and if he does 
so, prior to the sitting of the House, i.e. prior 
to the expression of the deliberation by the 
Members, the Speaker acts unconstitutionally, 
illegally and  unwarrantedly. Undoubtedly, 
the Speaker shall be within his rights with 
regard to the conduct of business or so far as 
the procedural rules provide regarding Ше, 
deliberation within the House or with regard 
to the House itself. Is the Speaker entitled to 
do something or take an action with regard to 
a matter which is not the subject matter or 
cannot be the subject matter of deliberations 
or within the rights vested in him. If he does 
so, what would be the.remedies against him ? 
A vote of no confidence p 


LAW OF BAILMENT—PAST AND | 
PRESENT 
PROF. P. P. MODAK 
M.A., LL.B., Barrister-At-Law. 


Historical study of law tells us how human 
needs were satisfied by different means at diff- 


erent times by different peoples, The various 


means were not simultaneously employed in 
every part of the world in every age. Man- 
kind seldom clearly saw the ends they were 
aiming at, and in the result, they invented a 


vast variety of complicated means. But under- 


lying the diversity there is an unity and 
continuity. This continuity is gradually com- 
ing into relief recently, when the historical 
facts are beginning to fall into a matured order, 
distinct from the historical order. This orderly 
arrangement has no relation to the varieties of 
human race. There is a tendency towards 
universality inside the orderly arrangement and 
some. of the parallel means tend to coincide as 
methods of achieving the common end. 


“Looking at the Law of Bailment i in this light, 
we find a substantial similarity between Ancient 
Indian Law or Hindu Law and. Modern Indian 
Law or sections 148 to 181 of the Indian con- 
tract Act 1872. 

The statute is historically an fading. edition 
of English common law of contract. It may 
be likened to an adopted child, a reflexion of 
the common law at-first sight. Closer exami- 
nation will reveal that tbe analogy does not 
apply. An adopted child fills up a legal and 
. Social vacuum, when there is no "child". It 
is humbly submitted that enactment of sections 
- 148 to 181 did not fill up such a vacancy. On 
the other ` hand; the sections destroyed the 
existing law by their overriding effect. They 


were intended to be a Law Reform, but it will 





1. Niksepa. (ni jnto+keip = ари) ie. deli- 
vered or entrusted. , | 


be apparent that they are only a time-suiting 
continuation of Hindu Law in statute form. It 
is old wine in new bottle. It is not an adop- 
tion but only adaptation as told by the new 
legal, social and political conditions of British 
rule in the last quarter of the nineteenth cen- 
tury. Without reference to the Hindu or 
English race, the unity and continuity can be 
clearly discerned. A historical study of it will 
be very interesting, though it may be too aca- 
demic to have forensic value. 


The Hindu Law of Bailment is called 
"Deposit", and deposit is recognised as one 
of the 18 titles of Hindu Law? We will exa- 
mine how “deposit” compares with “‘bailment” 
under the Statute. | 


The break-up value of s.148 gives the fol- 
lowing properties as essentials of modern bail- 
ment : | 


(1) Actual or constructive delivery of goods 
| by any mode 
(2) with implied confidence 
[See Notes below] 
(3) -by one person called “bailor” 
(4) to another.called ''bailee" 
(5) for some purpose. 
[N.B. The general purpose must be 
safekeeping. When the purpose is safe- 
keeping plus something, it is particular 
e.g. security for loan. It is submitted 
-that the implied obligation undertaken 
- by bailee for safekeeping is the implied 
consideration of the contract. 


cum consent 


2. Manu (8.4), Narada (16), Brihaspati (1.11). 
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according to directions 


id by the bailor. 


to be disposed of 


(7) when the purpose is accomplished. 

Keeping these seven elements of ‘“‘bailment” 
in mind, we will analyse “deposit” and see if it 
comes near to or coincides with 5.148, The 
most genera] and perfect definition is in 
Narada’ : | 


(6) to be “| 


“Syam dravyam yatra viérambhan niksipaty 
avigankitah 


niksepo пата tat proktam vyavaharapadam 
budhaih”. 


The break-up value of this definition as 
explained by Asahaya gives the following pro- 
perties as essentials of ancient bailment or 


deposit : 


(1) Same as (1) u/s 148 above. 


(2) Do as (2) -do- 

(3) Do as (3) -do- N.B. the  bailor is 
called depositor. 

(4) Do as (4) -do- N.B. the  bailee is 
called depositary. 

(5 Do as (5) -do- 

(6) Do as (6) -do- 

(7) Do as (7) -do- 


As to point (1) u/s 148 and under the defini- 
tion of Narada, the salient feature is the ele- 
ment of possession and  possessory right, 
distinct from the nature of possession of an 
agent or servant. There is no bailment in the 
possession of an agent or servant though the 
doctrine of double possession prevail in bail- 
ment and deposit. The  bailee has actual or 
legal possession while the bailor has notional 
or equitable possession. Since bailment is 
concerned with antecedent possessory right, it 


3. Narada (2.1). 
4. Defined іп Narada (2.5), Brihaspati (XI-2), 
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is naturally: coupled with ИЕ posses- 
sory remedies. 


As to point (2) u/s 148 and under the 
Smriti, it must be noticed that the contractual 
consent is implied from confidence reposed in 
the bailee or depositary. Without confidence 
or trust no ordinary reasonable man of pru- 
dence would consent to deliver goods for 
safekeeping which is the sheet anchor of bail- 
ment or deposit in any form. The confidence 
is essential since there is no express considera- 
tion. In every case however, the implied 
consideration is safekeeping. Апу other 
express extra consideration is really referable 
to another separable contract arising out of 
bailment, e.g., jeweller’s contract of remunera-- 
tion for manufacturng ornaments from gold 
deposited by bailor customer. 


As to point (5) u/s 148, only one € 
purpose of bailment has been called by a differ- 
ent name i.e. pledge, while others go by the 
general name of bailment though the primary 
purpose may not be the general purpose of 
safekeeping simple. On the contrary, im 
Hindu law, as soon as the purpose goes beyond 
basic safekeepng, it has a different name and 
different definition to distinguish the particular 
purpose. Though the names are different апа 
suitable to the main purpose, the ordinary 
incidents of law are substantially same in all 
cases. The  purpose-wise classification of 
deposits stands as follows : 

(a) Upanidhi or  Aupanidhika'—sealed  de- 
post. 
It was a deposit of chattel placed in a 
box, or pot, or hidden in another thing, 
or under seal, or covered with cloth and 
sealed, without being described, counted, 
. known or measured, 


Yajnavalka (1-65). The definitions are 
not uniform but they mean sealed deposit. 
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(b) Nyasa'—secret deposit. 
It was a deposit entrusted to a member 
of a house in the absence of the house- 
owner, without being shown to him, and 
with request to hand it over to the 
owner. 


(c) Pratinyasa'—mutual deposit. 
Both parties exchanged deposits with 
each other. From the legal effect there 
were two simultanéous contracts. 


(d) Yacita or Yacitaka'—loans for use. 
On the occasion of marriage or festivals, 
clothes ornaments etc. were loaned to 
persons for beautification Or decoration 
free of consideration. This was a gratui- 
tous bailment. 


(e) Anyahita*—deposit for redeposit. 
The depositary was to deposit the goods 
over again to another as directed—a 
negotiable deposit. Legally it consisted 
of several successive contracts. 


(f) Silpinyasa?—deposit of material with an 
artisan for manufacture or skilled work. 
This was & combined contract—one of 


deposit and another for remuneration for . . 


work done by artisan. 


(g) Poganga or Pogandadhana'— deposit of 
minor's property. 
It took place when anybody brought a 
wealthy minor without guardian into his 
house. The depositary became defacto 
guardian, subject to the obligations of 
deposit Ап  orphan-minors person 


5. The term “nyasa” is used for "niksepa" in 
the Sanskrit literature. 
6. Asahaya's Commentary on Narada (M-14). 
Vyavahara Mayukha of Nilakantha. | 
7. Муауаһага Mayukha. TIN 
8. Smriti-texts do not define but the com- 
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could be “deposited.” This was analog- 
. ous to the Roman Tutela. 


(h) Krayaprosita"—deposit to seller by buyer. 
When property in the goods had passed 
by,sale but the buyer had to go abroad, 
he might leave the goods in the seller's 
custody for future delivery, It was 
analogous to a constructive trust. 


(i) Bandha" —Pledge. 
This was deposit of goods as security 
for repayment of debt or performance of 
^ any other duty. The depositary had a 
lien till his claim was satisfied. 


(j) Vaisyavrttarpita!—deposit to carrier. 
This was also a combined contract—one 
of deposit and another for carriage of 
goods by common carrier. 


(К) Saksimanita or Samaksita.* 
(1) Prokta rahodatta.” 


These two are not really deposit of any 
special kind. They are procedural names 
which can be used as adjectives for any 
kind of deposit enumerated above. 
Type (k) may be any kind of deposit 
given before witnesses. Type (1) may be 
any kind of deposit made orally and pri- 
vately. The distinction is not important 
for substantive law but only for adjective 
law, in case of a possible suit. 


As to point (6) and (7), S. 148 15 express, 
but the definition of Narada impliedly imports 


mentaries do. 
9. Brihaspati (10.39-40), Narada (2-14). 
10. Asahaya’s commentary (I-15). 
11. Katyayana by P. V. Kane p. 592. 
12. Brihaspati (11.6). 


88 


identical properties of bailment in a deposit. 
The definition as explained by Asahaya means 
delivery of a moveable property by one person 
to another having in the other confidence for 
safekeeping. One would not deposit even a 
single cowry without the guarantee of a writ- 
ten receipt or of witnesses unless there was cent 
per cent trust that the deposited goods would 
be returned or disposed of according to direc- 
tions of the depositor, when the purpose of 
deposit is accomplished. Thus the gist of 
deposit, like bailment, was trust or confidence. 
Hindu law did not repose the trust on anybody 
and everybody. Persons legally deserving to 
be depositaries had to fulfil the following co- 
existing qualities: They must be 


"Kulaie vrttasampanne dbarmajüe satya 
vadini mahapakse dhaninyarye nikgepam 
viksiped budhah".? 

(i) born of a good and. honest family 


(i) endowed with good and honest cha- 
racter and qualities 
(iii) truthful in assertion 


wel-acquainted with dharma of 
knowledge of law 


(iv) 


honourable and free from artifice 


(arya) 


(v) 


(vi) wealthy and powerful i.e. capable of 
protecting the chattel from loss or 
damage, e.g. misappropriation by 
depositary’s wife, domestic fire etc. 


(vii) having many relatives (mahapaksa) 
in a large family which could support 
depositary in case of need. 





13. Manu (8.179) Narada (2.2). 
14. Brihaspati (XI.4). 
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Besides this insistence on right man the 
smriti-text further insists that the deposit 
must be made at the right place, and in the 
right house." 


All these precautions were taken to ensure 
due return and disposal of the goods in the 
long run. 


The implied meaning of Asahaya is also 
gathered from the duties imposed by law on 
the depositary. If he accepted the deposit, 
he had to exercise diligence  (Prayatnena 
palayet), which is equivalent to the standard 
care of a man of ordinary prudence u/s 151 
of the Statute. In default, he was to make 
good the loss, destruction or deterioration 
as a bailee has to do u/s 152, unless tbey were , 
caused by vis major (daivarajakrtad— act of 
God, of foreign kings, of thieves etc.) He 
was entitled to his fee or consideration from 
the depositor, if agreed upon, only on due 
return or disposal of the goods as directed. 
If he failed, and if vis major took place after 
failure, he was to indemnity.” The return 
and disposal of goods as performance, of a 
legal obligation was also a great moral relief 
to him, just as the acceptance was a great 
responsibility.“ If the goods were not to be 
disposed of or worked upon by the deposi- 
tary, it had to be returned in the original con- 
dition, in identical form, in the same quality 
and quantity and in the same manner (saksi- 
manita or proka rahodatta) to the same deposi- 
tor. It is quite clear that a along with the trans 


fer of possession by depositor, there was a 


specific mandate to return the identical res or 
to deal with it in a particular way. 


The element of return is so strong that 
some authorties sanction the use of stratagem 
and machiavellian tricks for restoration of 


15. Yajnavalka (I-66). 
16. Abhijnanam Sakuntalam (Act IV, 97). 
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goods.” If the depositary denied receiving 
the deposit, he was convicted and punished 


for theft on evidence of witnesses or ordeal”, 


Non-return and loss of goods led to the obli- 
gation to indemnify. depositor according to 
the nature of negligence involved analogous 


to Roman law—culpa levis, culpa lata or 


dolus.” 


From the above statement of Hindu law, 
we can notice an unbroaken continuity in the 
law of bailment right from Hindu times down 
to modern times irrespective of contempo- 
rary sources of law. The concept of deposit 
is not a dead classic, but a living force in the 
law of bailment today.” It is submitted that 
the Statute did not introduce any new legal 
concept in substantive law. 


All the originality of the Statute is on the 
remedial side, e.g, when bailee indulges in 
inconsistent acts, unauthorised use, mixture, or 
his right of reward, cost, lien, extraordinary 
expenses, bailors right to "increase" or accre- 
tion etc. 


All the aspects of bailment are naturally 
present in any developed society and the 
Hindu society centuries ago was not any less 
developed, at least’ in the field of bailment. 
At all times and climes, society is mirrored in 
the existing law. If the ancient and modern 
law shows such amazing equality, social needs 
of bailment in the past and present must have 
been equal also. ailment -existed in the 
social, legal, cultural and commercial life of 


India yesterday, it exists in the same mea- · 


sure today. 1 there is going to be any 
change tomorrow it is a speculation of philo- 
sophical jurisprudence. 


Since society is also mirrored in contempo- 


17. The Story of Upakosa. 
18. Manu (VIII-180,181). 


19. Katyayana (596, 597). 
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rary literature, it will be worthwhile to dis- 
cover, if possible, and gather how the law of 
deposit was made use of in Hindu society by 
reference to a few literary works. They will 
confirm and reflect’ the interesting utility 
of the law. 


The theme of the excellent Sanskrit drama 
Mrcchakatika by Sudraka is entirely depend- 
ent on a dramatic deposit. The first act 
opens with alamkaranyasa by Vasantasena, 
the heroine, and the subsequent events receive 
splendid impulse from this clever legal act. 
Carudatta, the hero, who lost his fortune and 
ceased visiting her out of shame, remarked 
that his house was not worthy of trust. But 
the heroine retorted that it was to men, not to 
houses, that treasures were entrusted. ‘Thus 
she sought for and created a wonderful pre- 
text for tryst and revive the lost love. The 
hero is subjected to opposite emotions of love 
and legal obligation before the play reaches 
the desired finale. 


In Bhasa's Carudatta, the same theme has 
been depicted in abridged form but in sweeter 
language. 


In the fourth “taranga” of Kathasaritsagara, 
we find the wondefful diplomacy of Upakoáa 
and her four lovers. One  Vararuci went 
abroad leaving his wealth deposited with 
Hiranyagupta for the maintenance of his 
house and wife Upakoéga. When Upakosa 
was returning from the Ganges alone, the 
prince’s minister, king’s domestic chaplain, 
and the chief magistrate successively intercep- 
ted her for a tryst. Confused by so many 
advances, she invited each of them on the 
night of spring festival when the merry- 
making men would not notice the rendezvous. 
Then afraid of the coming event, she wanted 
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some money from Hiranyagupta to entertain 
her guests. But Hiranyagupta also wanted 
a tryst before he would even admit the private 
deposit (prokta rahodatta). Afraid of loss of 
‘wealth for want of witnesses and in order to 
protect her husband, Upakosa made a fourth 
engagement. When the four lovers came at 
the appointed time at intervals, each one was 
terrified by the news of her husband’s arrival 
and made to enter a big box for hiding. 
Before the last man Hiranyagupta entered the 
box, Upakoéa asked him for return of the 
wealth, and he nervously promised to do so, 
thinking there was no witness. But the first 
three entrants of the box heard this admis- 
sion and the box was bolted. After some- 
time each one was asked in the reverse order 


to come out and run away to safety. At the 
trial, when Hiranyagupta flatly denied the 
deposit, he was surprised by the witnesses. Thus 
the wife not only maintained her honour, but 
also her husband’s fortune. 


The Indian saga of Ramayana sings of the 
matchless brotherly behaviour of Bharata. He 
treated Rama’s right to rule as a deposit to 
him and hence he put Rama’s sandals on the 
throne and ruled as his viceroy. He returned 
the throne to Rama as a depositary was 
bound to do. Fortunately, his mother could 
not foresee the legal stand he would take or 
she would never have asked for Rama’s 
banishment and we would miss the most 
beautiful lyric of the world. 
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Delivering his opening speech at the symposium on the Governor's Discretionery power 
sitting in front some of the eminent speakers ..... 


organised by the College Union 
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Constitutional Amendments - 


and Fundamental Rights `.. 
By Prof, SUNIL KUMAR MITRA, -` 
“MA, ULB. o 0 


Long before the dawn of independence in 
India the Nehru Committee. asserted in 1928 
that “our first care should be to Have our fun- 
damental rights ‘guaranteed in a manner 


which will not permit their withdrawal under. 


any circumstances.” The Karachi Resolu- 
tion on Fundamental Rights economic and 
social cliange (1931), the Sapru Report (1945) 
distinguishing -for the first time between 
justiciable and non-justiciable rights and. the 
- Committee on Fundamental Rights of the Cons- 
tiuent ‘Assembly are but a: few memorable 
steps which led to the constitutional provi- 
sions on the Fundamental Rights and the 
Directive Principles of. State "Policy. -A 
unique fedture of our Constitution is that, it 
codifiés not only the basic or primordial rights 
necessary for- the development of uma 
personality but also the right to constitutional 
remedies to move the court. in- casSe-of their 
breach  as.itself a guáranteed fundamental 
right. "All these rights are guaranteed by the 
Constitution by being made enforceable and 
justiciable. ‘The Indian ‘Constitution- has 
introduced limited government of law -with its 
concomitant of Judical review on the one hand 
and the- parliamentary. sovereignty - with its 
natural corollary ‘of’ omnipotence of -the 
Cabinet on the: other. ^ Through the Directive 
Principles .af. State Policy, though: not justici- 
able or enforceable, . the Constitution - has 
striven to-usher in a socialist . pattern- of 
society in conformity with'the solemn resolve 
in the. Preamble “to secure to'all the citizens 
justice, social, economic and political". Accor- 
SE to’ Grànville Austin,..:“‘the- core of the 
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commitment to social revolution lies in 
Parts III and IV which are the conscience of 
the Constitution." 


Our Constitution provides for its change 
and growth to adjust itself to social reality 
and changing needs of society through a com- 
paratively flexible process of amendment, 
avoiding the path of violent revolution. This 
supreme power of what is called, making a 
“little constitution" by amendment, . rests with 
the Parliament. The working of the Cons- 
titution for. the last: 18 years has furnished an 
experience .of attempts at harmonising these 
divergent tunes apt to sound discordant notes 
or at delicately balancing the different ele- 
ments with inherent tendencies to come to 
clash and conflict. The executive controlling 
the Parliament sought to introduce social and 
economic reforms by amending several provi- 
sions relating to fundamenta] rights either to 


"protect Jaws which are declared ultra vires by 


the Supreme Court or by the High Courts or 
to- protect future laws which would be void 
but for the amendments. As the inroads 
into fundamental right to property, by the 
amending process became frequent, the mat- 
ters came to a head in the case of Golak Nath 
Vs. State of Punjab (1967 (2) S.C.A. 642) in 
which the: Supreme. Court has held by a 
majority of 6 to 5 that - Parliament has no 
power from the date of the decision of that 
case, to-amend any of the provisions of 
Part III of the Constitution so as .to take 
away or abridge any of the fundamental 
rights ‘enshrined. therein,. This decision has 
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heightened the necessity to go into the whole 
question of the process of constitutional 
amendments with its bearing on fundamental 


rights. 


Before I deal with the provisions for amend- 
ment in the Indian Constitution, it will be 
pertinent to discuss briefly the provisons for 
amendments appearing in the draft constitu- 
боп of India, which has attempted a 
compromise between two divergent views 
existing among the members of the Constitu- 
ent Assembly, the minority supporting the 
view that the federation of India should have 
an essentially rigid constitution, like other 
federations of the world, and the majority of 
members, including Pandit Nehru and Dr. 
Ambedkar holding the other view, that the 
draft Constitution should achieve a ‘flexible 
federaton’. As Granville Austin has put it 
“the provision of amendment of the Indian 
Constitution as set out in Articles 304 and 305 
of the draft Constitution is evidently a com- 
promise between the view that Parliament 
should be empowered to amend any part of 
the Constitution and the more traditional con- 
cept of amendment in federations.” Pandit 
Nebru was of the view that the method of 
changing the Constitution is a measure of 
social reform and a provision of flexibility in 


the constitution “is a better device to adapt it 


to changing needs of time than either a violent 
revolution or the pernicious system prevailing 
in some countries of appointing Judges by the 
executive of its own liking for getting decisions 
in its own favours. 


Arts 304 and 305 of the draft Constitution of 
India provided for the following procedure 
for amendment of the Constitution of India :— 


Art. 304: Procedure for amendment of the 
Constitution— | 


. (D Ап amendment of the Constitution 


UNIVERSITY LAW JOURNAL 


may be initiated by the introduction of a Bill 
for the purpose in either House of Parliament 
and when the Bill is passed in each House by 


‘a majority of the total membership of that 


House and by a majorty of not less than two- 
thirds-of the members of that House present 
and voting, it shall be presented to the Pre- 
sident for assent and upon such assent being 
given to the Bill, the Constitution shall stand 
amended in accordance with the terms of the 
Bill: Provided that if such amendment seeks 
to make and change in—(a) any of the Lists 
in the Seventh Schedule; (b) the representa- 
tion of States in Parliament ; or (c) the powers 
of the Supreme Court, the amendment shall 
also require to be ratified by the Legislatures 
of not less than one-half of the States for the 
time being specified in Part I of the , First 
Schedule and the Legislatures of not less 
than one-third -of the States for the time be- 
ing specified in Part III of that Schedule, 


(2) Notwithstanding anything in the last 
preceding clause, an amendment of the Con- 
stitution seeking to make any change in the 
provisions of this Constitution relating to the 
method of choosing a Governor or the num- 
ber of Houses of the Legislature in any State 
for'the time being specified in Part I of the 
First Schedule may be initiated by the intro- 
duction of a Bill for the purpose in the Legis- 
lative Assembly of the State or, where the 
State has a Legislative Council, in e.ther House 
of the Legislature of the State, and: when the 
Bill is passed by tbe Legislatve Assembly or 
where the State has a Legislative Council, by 
both House of the Legislature of the State, by a 
majority of the total membership of the As- 
sembly or each House, as the case may be, 
it shall be submitted to Parliament for rati- 
fication, and when it is ratified by each House 
of Parliament by a majority of the total mem- 
bership of that House it shall Бе: presented 
to the President for assent and upon such as- 
sent being given to the Bill, the Constitution 
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shall stand amended in accordance with -the 
terms of the Bul. 


Explanatiori.—Where a group of States is for 
the time being specified in Part III of the First 
Schedule, the entire group shall be deemed. to 


be a single State for the purposes of the ES i 


to clause (1) of this article”. 


Art. 305: Reservation of seats for mino- 
rities to remain. in force for only ten. years 
unless continued in operation by amendment 
of the Constitution. T 


“Notwithstanding - -anything contained- in 
Article 304 of this Constitution, the provisions 
of this Constitution relating to the reservation 
of seats for the Muslim, the Sheduled .Castes, 
the Scheduled 'Tribes or Indian Christians, 
either in Parliament or in the Legislature of any 
State, or the time being specified in Part I of the 
First Scheduled shall not be amended during a 
period of ten years from the commencement of 
this Constitution and shall cease to have effect 
on the expiration of that period unless continued 
in operation Бу an amendment of the Consti- 
ttution." 


After a prolonged and detailed discussion 
in the Constituent Assembly, Art. 304 (1) of 
the draft constitution has been, generally 
speaking, accepted by the Constituent As- 
sembly with suitable modifications and Art. 
304(2) and Art. 305 have been dropped, as 
the same were considered unnecessary and 
undesirable by the majority of the members in 
order to make the Indian Constitution as 
flexible as possible within the framework of 
a written federal constitution. 


The only Article in: the Indian Constitu- 
tion dealing with: amendment of the Indian 
Constitution is Art. 368, which -provides -for 
two different modes for amendments of the 
Indian -Constitution. In the first part, it deals 
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with the general procedure for amendment 
which requires a special majority of two-third 


.. members of each.House of Parliament present 


and voting and also a majority of total mem- 
bership of each House of Parliament to 
support the bill for amendment and after re- 
ceiving the President’s assent the Constitution 
shall- stand amended accordingly. 


The latter part of Art. 368 contains a more 
difficult and elaborate procedure for amend- 


ment.of certain articles of the Constitution, 


that is, in respect of subjects affecting the 
very structure of the federation of India. 
According to this part, in matters like election 
of the Indian President (Art. 54, 55) the ex- 
tent of the executive powers of the Union 
(Art. 73) or of the State (Art. 162) provisions 
in-respect of the Union Judiciary (chapter 
IV of Part V) or State Judiciary (Chap. V of 
Part VD, Legislative relation between the 
Union and the States (Chap. I of Part XI) re- 
presentation of States in Parlament, any of the 
items in the 7th Schedule, as also Art. 368 
providing for amendment of the Constitut.on, in 
addition to the special majority of Parliament 
as aforesaid, ratification by not less than one 
half of the States to such proposal is necessary. 
It may not be out of place here to mention 
that out of the twenty-one amendments of the 
Indian Constitution, ratifications of the States 
were sought for and obtained at least on nine 
occasions. 


The Constitution of India is: therefore 
more rigid than flexible, although its intrinsic 
rigidity is affected by at least two Articles, viz. 
Art. 3 and Art. 169, which inspite of altering 
the Constitution in important matters, are by 
‘egal fiction’ not “deemed to be amendments 
of the Constitution”. Art. 3 allows Parlia- 
ment to alter the boundaries of the States by 
a simple process of law-making after ascertain- 
ing the views of legislatures of States affected 
thereby and Art. 169 entitles Parliament to 
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create or abolish Legislative Councils in States, 


without the requirement of any special majo- 
rity vote in Parliament, subject of course to 
the resolution being supported by a majorily. 
of total membership as weil as a majority of 
at least two-third members of the Legislative 
Assembly of the States concerned, Similarly 
an amendment of any provision in the Fifth 
Schedule as to the administration and control 
of Scheduled areas and Scheduled tribes and 
an amendment of any provision in the Sixth 
Schedule as to the administration of tribal 
areas in Assam "will not be deemed to be 
amendment of the Constitution." 


lhere are also others Articles in the 
Indian Constitution, as fully set out by Jen- 
nings in his book "Some characteristics of the 
Indian Constitution" where, by use of the ex- 
pression “until Parliament otherwise provides", 
Parliament has been empowered to change 
many of the Articles of the Indian Constitu- 
tion in the ordinary process of law-making, 
e.g. Parliamentary privileges (105) Parlia- 
mentary quorum (100) Salaries of members of 
Parliament (106) omitting English as a Par- 
liamentary language after 15 years (120), 
Rules of Procedure in Parliament, (118) num- 
ber of Judges of the Supreme Court (124) pre- 
venting an appeal from a single Judge of a 
High Court to the Supreme Court (133) con- 
ferment of additional jurisdiction on Supreme 
Court (135) qualification for citizenship (11) 
etc. It is therefore obvious that the Constitu- 
tion is rigid in respect of some matters only, 
but tmmensely flexible in respect of the rest. 


_ It is clear from the above account that the 
Indian Constitution has provided for three 
different modes of amendment. ‚ As Mr. 
Setalvad observed while deliveting his Hamlyn 
Lectures, on the ‘Common law of India’ that 
"the Indian Constitution strikes a just balance 
between flexibility and rigidity: it provides a 
variety of amending process.”. 
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It is significant to note that whereas the 
Constitution of India has been amended on 
twenty one occasions during the last 18 years 
of its existence, there have been-only 22 amend- 
ments to the Constitution of the U.S.A. during 
its long life of over one and a half century. It is 
common. knowledge that out of 21 amendments 
made in the Indian Constitution since its in- 
corporation in 1950 only four are in respect 
of fundamental rights, viz: the First Amend- 
ment Act 1951, the Fourth Amendment Act 
1954, the Sixteenth Amendment Act 1964 and 
the Seventeenth Amendment Act 1965, 


: The Constitution (First Amendment) Act 
1951 which has amended Article 15 and 19 
and has inserted Article 31A, 31B and 9th 
Schedule of the Indian Constitution has been 
passed to enlarge the scope of restrictive 
legislation in Art. 15 and to keep the Zemin- 
dari Abolition Acts above challenge in courts 
of law. The Constitution (First Amendment) 
Act 1951 was made to counteract the decisions 
of the different courts mainly in the fiye fol- 
lowing cases :— 


(A) State of Madras-Vs-Champakam, 1951 


S.C.R. 525. 

(B) Ramesh Thapper-Vs-State of Madras, 
1950 S.C.R. 594, 

(C) Motilal-Vs-Uttar Pradesh, A.LR.- 1951 
All. 257 (FB). 

(D) Kameswar-Vs-Province of Behar, A.LR. 
1950 Pat. 329. 

(E) Kameswar-Vs-State of Behar, АЛБ. 


1951 Pat. 91 (S.B.). 


Article 15(4) was added by the First 
Amendment Act to counteract the adverse 
judicial decision of the Supreme Court in the 
case of State of Madras-vs-Champakam, 
oe S. C.R. 323 in which the Madras Com- - 
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munal: Goyernment .order, . which distributed 
seats inthe educational institutions. of the State 
on the basis of communities was declared void 
both, by the. Madras High Court as well as by 
the Supreme Court.. ‘The amendment. by ad- 
ding a new clause, namely, Art. 15(4) to the 
Constitution allows -the -States to make special 
provision for -the advancement of any socially 
and educationally backward: caste of citizens 
or for the -scheduled caste. and the scheduled 
tribes’.. Article 19(2) has also been amended 
to counteract the effect of.the decision. of the 
Supreme Court, in case. of Ramesh . Thappar- 
vs-State of Madras,. (1950) S.C.R. 594,. Brij 
Bhusan vs. State of Delhi, (1950) S.C.R. .605, 
and in the Matter of the Bharati Press 1951 
A.I.R. Patna 12 in which the judiciary held 
that only serious. and aggravated form of pub- 
lic disorder tends to undermine the security 
of the State and, as such; incitement to- indi- 
vidual violence or even murder was by itself 
not a ground for restriction of freedom. of 
speech or expression. The amendment .to 
Art. 19(2) .adds the following additional 
grounds of restriction on freedom speech and 
expression ; namely (a) public order, (b) incite- 
ment to an offence and (c) friendly relation 
with foreign State. | 


‚ Article 19(6) has also been amended by the 
First Amendment Act to counteract the deci- 
sion of the Allahabad High Court in case of 
Motilal vs. State of Uttar Pradesh, 1951 А.Т.К. 
. Allahabad 257 (Е.В.) in.which the Court held 
the order of the State concelling the permits 
of private bus owners under the Motor Vehi- 
cles Act as unconstitutional and, void for being 
an unreasonable restriction on their right to 
carry on.the business of road transport, The 
primary object of Ње said amendment was to 
nationalise road . transport in the different 
States of India. Article 19(6) ‘of the-.Constitu- 
tion was therefore amended so as to authorise 
the States to make appropriate laws relating 
to (a) the provision or technical qualifications 


~ 
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. necessary . for - practising any profession or 


carrying on any occupation, trade or business, 
or (b).the carrying on by the State or by a 
Corporation. owned or controlled by the State 
of.any trade, business, industry or service, whe- 
ther to.the exclusion, complete or partial of the 
citizens. ог. otherwise. 


Article 31A has also been added for the 
first time by the Constitution (First Amend- 
ment) Act 1951 to facilitate abolition of the 
Zemindari system by putting an end to all 
dilatory and wasteful litigations in this respect 
and to .place the Zemindari abolition laws 
above. challenge in the courts, particularly 
with reference to Articles 14, 19 and 31 of the 
Constitution. This was done to counteract 
adverse judicial decision of the Patna High 
Court in case of Kameswar-vs-Province of 
Bihar АЛ.К. 1950, Patna 392 and Kameswar 
vs. State of Bihar, A.LR. 1951 Patna 91 (S.B.) 
in which the Patna High Court declared the 
Behar State Management of Estates and Tenures 
Act 1949 and the Behar Land Reforms Act 1950 
respectively as unconstitutional and void on the 
ground of contravention of Article 14 and 19 
of the Constitution. To counteract the effect 
of- such decisions, the Constitution (First 
Amendment) Act 195] added Article 31A for 
the first time to keep the Zemindary Abolition 
Acts above Challenge in Court of law. 


Article 31B was also added to validate 
certain laws which were declared unconstitu- 
tional by different courts in the country on the 
ground of violation of fundamental rights. A 
list of the laws which have been declared in- 
valid have. been included in the 9th Schedule 
so that the same may be revived. 


The Consttution (Fourth Amendment) Act 
1955 was passed to counteract the decisions of 
the Supreme Court in the two Sholapur cases ; 
namely- Chiranjitlal vs. Union of India, 1950 
S.C.R, 869 as well as Dwarkadas vs. Sholapur 


46 


Spinning and Weaving Co., 1954 S.C.R. 674 as 
also in the three following cases viz. (a) West 
Bengal vs. Subodh Gopal, (1954) S.C.R, 587 
(b) State of West Bengal vs. Bela Banerjee, 
1954 S.C.R. 558, and (c) Saghir Ahmad vs. 
State of U. P., (1954) S.C.A. 1218. The Con- 
sitution (Fourth Amendment) Act 1955 has 
amended Article 31(2), inserted Article 31(2A) 
amended and expanded Art. 31A, substituted 
Article 305 and added seven new entries in the 
Ninth Schedule of the Indian Constitution. Art. 
31(2) has been reconstituted so that instead 
of the words “taken possession of” the 
words “acquisition and requisition” were 
used. This was the result of the decision 
of Supreme Court in the Sholapur cases 
namely” Chiranjitlal vs. Union of India, (1950 
S.C.R. 869) and Dwarkadas vs. Sholapur Spin- 
ning and Weaving Co., (1954 S.C.A, 132) where 
the Court has given an extended meaning of 
the words "taken possession of’ and declared 
as unconstitutional the action of the Union of 
India in removing the directors of the Sholapur 
Spinning and Weaving Mills Co. Ltd, and in 
investing the management of the said Com- 
pany in the directors appointed by it to have 
an effective control over the business of the 
said Company, which was closed down by the 
then management, to the prejudice of the pub- 
lic. 


The Supreme Court of India held in that 
case that the expression “deprived of", ac- 
quired” and “taken possession of” have practi- 
cally the same meaning and the taking over of 
the management of the Sholapur Spinning and 
Weaving Co. by the Emergency Ordinance con- 
travened the provision of Art. 31(2) of the Con- 
stitution and as such was unconstitutional and 
void. To counteract the effect of that decision, 
Art. 31 was amended by omiting the controver- 
sial expression “taken prossession of" and by 
giving a clear meaning to the words "acquisition 
and requision." "Acquisition" was explained 
to mean "transfer. of -ownership” whereas 


— 
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“requisition” meant “transfer of possession" 
from the individual owner to the State, Art. 
31(2) was also amended by addition of a new 
sentence that “no law affecting right to property 
can be called in question in any Court on the 
ground that the. compensation provided for 
by that law is not adequate." This is the re- 
sult of the adverse judicial decisions in the 
case of State of West Bengal vs. Bela Banerjee 
(1954) S.C.A. 41 in which the Supreme Court 
of India agreeing with the High Court of Cal- 
cutta held that the amount of compensation to 
be paid for acquisition of properties must be 
full and fair market value of the property ac- 
quired or the just equivalent of what the owner 
has been deprived of. The amendment has 
made the amount of compensation non- 
justicable in order to facilitate acquisition of 
estates by the State and to exclude judicial 
review in the matter. 


Art 31(2A) has been added by the Constitu- 
tion Fourth Amendment Act, 1955 to counter- 
act the decision of.the Court in Saghir Ahmed- 
Vs.-State of U.P., A.I.R. (1954) S.C. 728 in which 
the Supreme Court of India overruling the deci- 
sion of Allahabad High Court held that the 
State has an obligation to pay compensation 
to the owners of vehicles for cancellation of 
their permits done under the U.P. Road 
Transport Act 1951, thus depriving them of 
their business, although their buses have not 
been physically ‘acquired’ or ‘taken possession 
of by the State. The Supreme Court accord- 
ingly held the State Road Transport Act 1951 
as unconstitutional ара void under Art. 13(2) of 
the Constitution. To counteract this decision, 
Clause 2A was added to Art. 31 in order to 
make it clear that no compensation is payable 
in case of a regulatory law of the land. which 
does not amount either to acquisition ог 
requisition by the State or by a Corporation 
owned or controlled by- the State, although it 
may deprive a person of his ‘property’. Art. 
31-A has also-been substantially expanded by 
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the Constitution (Fourth Amendment). Act to 
extend the scope-of social welfare legislation so 
as to include four additional grounds of acqui- 
sition of property by the State, vz. (a) manage- 
ment of property for a limited period, (b) 
amalgamation of two or more Corporations 
in public- interest, (c) extinguishmnet or res- 
triction - of the .rights. of managing agents, 
directors or persons: interested in Corporation 
and (b) premature termination of rights accru- 
ing in-any agreement, lease or licence relating 
to mines or mineral oil. АП these Jaws can- 
not now be challenged in Courts on grounds 
of violation of Arts. 14, 19 or 31 of the 
Constitution. Article 31A(2)(a) has also 
been amended so asto give an extended 
meaning to the word “estate” so that a ceiling 
limit can be imposed on a man’s holding by 
the State. The word “estate” which hitherto 
was confined to an intermediate interest in 
land now includes tenures and holdings as 
well. Art: 31(2)(b) : has ‘been ugs to 
include “raiyat” “under raiyat": "other 
intermediary” with a view to include therein 
lands of анов as well. 


Art. 305 has also been modified so that a 
law affecting property ‘or providing for State 
monopoly in a particular trade or business 
which is otherwise permitted, may not be 
declared invalid on the ground  that.it has 
affected citizen's freedom of trade, commerce, 
and intercourse as mentioned in Art. 301 of 
the Constitution. 


The 9th Schedule has been substantially 
expanded to include several Acts which have 
been hitherto declared invalid by courts by 
reason of their being inconsistent with right 
to property under Article 31-or 31A of the Con- 
stitution, šo that-the said laws may be revived. 

The Constitution’ (16th amendment) “Act 
which was passed: in the year 1964 ‘was 
enacted in pursuance of: the recommendation 


' Arts. 
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of the Committee on National integration and 
Regionalism appointed by the National Inte- 
gration Council which recommended certain 


. amendment to Article 19 for preservation and 


maintenance of the integrity and sovereignty 
of India: and to prevent fissiparous tendencies 
in the country from raising their ugly heads. 
Accordingly the Constitution (16th Amend- 
ment) Act 1964 was passed to amend Article 
19(2)-19(3) and 19(4) of the Constitution by 
addition of the following restrictive clauses 
therein, namely “‘in the interest of the sover- 
eignty and integrity of India". The result is 
that the State may now impose reasonable 
restriction on the freedom of speech and ex- 


pression, freedom of assembly and freedom ot 


assocation "in the interest of sovereignty 
and integrity of India:” 


The Constitution (Seventeenth Amendment) 
Act 1966 has amended Art. 31A of the Cons- 
titution by giving an extended meaning of the 
word ‘estate’, and also by addition of a proviso 
to Art. 31A in order to. povide for adequate 
compensation for acquisition of agricultural 
and homestead land of the agriculturists by the 
States concerned, equivalent to. their market 
value. 


- Prior to the passing of the Constitution 
(17th Amendment) Act 1965, the Kerala 
Agrarian Relations Act 1961 was struck down 
by the Supreme Court in its application to 
ryotwari lands transferred from the State of 
Madras to Kerala. The Act was further 
struck down by the High Court of Kerala in 
its application to lands other than estates in 
Malabar and Travancore. It was held that 
the provisions of: the Act were violative of 
14, 19 and 31 of the Constitution and. 
that the protection of Art. 31A of the Consti- 
tution was not available to those lands, as 
they were not "estates". 


- 'To'counteract the effect of the said deci- 
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sions, the Constitution (17th Amendment) Act 
1964 has expanded the meaning of the word 
"estate" and has added a proviso to Art. 31A 
of the Constitution to the effect that the State 
cannot acquire any portion of the.land under 
the cultivation of an agriculturist within the 
ceiling limit or any building or structure stand- 
ing thereon, without provding for compensa- 
tion equivalent to. the full market value 
thereof. The 17th Amendment Act has also 
extended the meaning of the word “estate” in 
Art. 31(2)(a).of the Constitution by including 
Jagirs, lands held under ryotwari settlement 
and other lands in respect of which provisions 
are normally made in the land reform enact- 
ment. | 


From a study of the above amendments. it 
is abundantly clear that during the last eighteen 
years of its existence, -the Constitutom . has 
proved to be more’ flexible than what the 
founding fathers of the Constitution have 
possibly desired it to be, thanks to the same 
political party dominating the Union and the 
States in India, However, we may. discern 
two salient tendencies in the history of consti- 
tutional amendments of fundamental rights in 
India, viz. first that the amendments to fun- 
damental rights were made to counteract 
adverse judicial decisions in striking down laws 
of the Union and the States as unconstitu- 
tonal on the ground of their being inconsistent 
with fundamental rights under Art. 13(2) of 
the Constitution, and secondly, the amend- 
ments were sought for to implement agrarian 
and social reforms in the country in order to 
translate into- practice the Directive Principles 
of State Policy, which .are fully set. :out in 
Part IV of the Constitation; 


“The Constitution 1st, 4th and 17th Amend- 
ment Acts have however been challenged in 
different courts of law-on the ground that 
they have unlawfully taken away or abridged 
the fundamental -rights guaranteed - Бу е 
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Indian Constitution and as such - they- are 
unconstitutional and void under Ан. 9 of 
the, Indian Constitution. | 


Prior to the Herm. of the Supreme Court 
in the case.of. Golaknath and others vs. State 
of Punjab, (1967) 2 S.C.A. 642.it was however 
consistently held by the Supreme Court in the 
cases of Sankari Prasad vs..Union of India 
(52 S.C.R. 89) and Sajjan Singh vs. State of 
Rajasthan (AIR 1965-S.C. 845) that the word 
“law” appearing in Art. 13(2) does not include- 
an amendment of the Constitution contem- 
plated under Art. 368 and as such, an amend- 
ment of any of the fundamental rights -in 
Part ІП. of the- Constitution is: not void under 
Art. 130): of the Constitution. 

The Constitution: (ist Amendiient Act 1951 
was challenged in the:case of Sankari- Prosad 
vs. Union of. India -(1952 S.C.R. 89) where. it 
was held by the Supreme Court that the Cons- 
titution (Ist Amendment) Act 1951 passed by 
the Parliament purporting to insert inter. alia 
Art. 31A and Art. 31B of the Constitution of 
India is intravires and constitutional. It was 
also held by the. Supreme Court of India 
that it is not correct to say that Art. 368 is 
a -complete--code in respect of procedure 
provided by it -and-.that the word “law” 
in Art. 13 does -not include ‘amendment 
made in the-Constitution under Art. 368. 'The 
expression. “law” in Art. 13(2)- must be taken 
to mean rules or regulations made in .exercise 
of the legislative powers of parliament. 


The Constitution (17th Amendment) Act 
1955 has .also- been challenged. before the 
Supreme Court in -the case of Sajjan Singh vs. 
State-of Rajasthan:(1965 S.C.R. 933) where 
the Constitution: (17th - Amendment) Act 
1965 was similarly declared to be valid. 


Gajendragadkar: C.J;, held that as- fundamental 


right is^not included in the proviso- to Art. 
368, therefore it is’ nót. necessary- for : Parlia- 
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ment to take recourse to the proviso to that 
Article and to satisfy the additional require- 
ment prescribed in the said proviso .““What 
this amendment does is to enlarge the 
meaning of the word “estate” in Art. 31A and 
to give protection to some Acts passed by the 
State legislature by including them in the 9th 
Schedule under the seal of Art. 31B. The 
dictionary meaning of the word amendment 
is to correct a fault or reform. The power to 
amend Constituton -under Art. 368 therefore 
includes the power to amend fundamental 
rights in the Constitution.” 


The recent decision of the Supreme Court 
in Golaknath vs. State of Punjab (1967 (2) 
S.C. A 642) has however discarded the “stare 
decisis” and has completely altered the settled 
law of the land prevailing for over a decade 
The Supreme Court held in that case that 
Parliament has no power to take away ог 
abridge any of the fundamental rights guaran- 
teed by the Constitution by amendments under 
Art. 368 of the Constitution, interalia, on the 
following. grounds :— 


(1) The power of Parliament of amend the 
Constitution is a legislative power ‘derived 
from Arts. 245, 246 and 248 and not from 
Arts. 368 which deals only with the procedure 
for amendment. Amendment is a legislative 
process. 


(2) The power of amending the Constitil- 
tion is available in the residuary powers given 
to Parlament under Art. 248 and Entry 97 of 
the Union List. Amendment is a “law” 
within the meaning of Art. 13(2) of the Cons- 
titution and therefore if it takes away or 
abridges any of the rights conferred by Part Ш 
covering fundamental rights, it is void under 
Art. 13(2) of the Constitution. 


(3) Art. 368 merely contains the procedure 
for amendment of the Indian Constitution. 
Art. 
amendment of the Constitution. 

7 | 


368 does not contain any power ОЁ. 
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(4) Although the Constitution Ist, 4th and 
17th Amendment Acts have abridged funda- 
mental rights, they were considered to be valid 
on the basis of earlier decisions of this court, 
on the application of the doctrine of “ргоѕрес- 
tive over-ruling. This decision will have 
prospective operation only and as such the 
Amendment Acts already passed will continue 
to be valid. 


(5) Parliament will, however no power 
from the date of this decision to amend any of 
the provisions of Part III of the Constitution 
of India so as to take away or abridge any of 
the fundamental rights mentioned therein. 


Although the majority of the Supreme 
Court consisting of six judges held the above 
view, the minority judges, numbering five, 
gave dissenting judgments. The said judge- 
ment of the Supreme Court which has posed a 
challenge to Parliamentary Sovereignty in 
India, has been criticised by many politicians 


and Constitutional lawyers all over the 
country. 
Mr. Seervai, the Advocate Genera: of 


Bombay in his book ‘Constitutional Law of 
India’ has criticised the decision of the Sup- 
reme Court in this respect on, inter alia, the 
following grounds:— 


I. The power to amend the Constitution 
is conferred on Parliament by Article 368 
which is not only a procedural Article but 
contains the entire law of amendment. Art. 
368 makes no exception in case of fundamen- 
tal rights. 


IL Amendment of the Constitution is not 
made in the exercise of ordinary legislative 
powers but in the exercise of the constituent 
powers of Parliament. 


II. The definition of "law" in Article 
13(2) includes only laws made by Parliament 
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or State Legislature and does not cover con- 
stitutional law or laws made by Parliament in 
the exercise of its constituent power,  There- 
fore the word "law" in Article 13(2) does not 
cover the Constitutional Amendment Acts. 


IV. The power of Amendment is not con- 
tained in the residuary powers of legislation 
mentioned in entry 97 list 1, as held by the 
Supreme Court, in Golak Nath's Case. 


The power to amend the constitution is not 
mentioned in the distribution of legislative 
powers contained in Chapter I of part XI be- 
cause Article 368 distrbutes constituent power. 
The procedure mentioned in Article 368 is not 
an ordinary procedure of legislation. 


V. Subba Rao CJ. is wrong in holding 
that there is no constitution which provides 
for an amendment and also a clause like Article 
13(2) of the Indian Constitution, Article 29(3) 
of the Constitution of Ceylon contains a 
similar clause in respect of rights of religious 
minorities protected by Article 29(2) of the 
Constitution of Ceylon. i 


VI. The suggestion that the residuary 
powers of Parliament should be available to 
convene a Constituent Assembly to abridge 
fundamental rghts as it was done in case of 
Goa, Daman and Diu (Opinion Pol) Act 
1956 has no relevance to the amending power 
vested in Article 368 of the Constitution. It 
was submitted by Mr. Seervai that in that case 
even the law convening the Constituent Assem- 
bly will itself be void under Article 13(2) of 
the Constitution. 


УП. Subba Rao CJ. in his said judge- 
ment has denied sovereignty -of the Indian 
Parlament, which has been judicially recog- 
nised by the earlier Supreme Court pronounce- 
ment in the Berubari Case. (In Re Indo- 
RM Agreement (Berubari) (1960) 3 S,C.R. 
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VIH. The American doctrine of a prospec- 
tive over ruling, does not apply in India. 


Professor D. N. Banerjee, some time head 
of the Department of Political Science, Cal- 
cutta University, has also criticised the said 
decision of the Supreme Court, inter alia, on 
the following grounds :— 


I. Parliament of India, functioning under 
Article 13(2) read with Article 12 of the 
Constitution in ordinary capacity with simple 
majority, is a non-sovereign lawmaking body 
as it cannot abridge fundamental rights. 
Parliament is normally a sovereign lawmaking 
body like the British Parliament under the 
first part of Article 368 to effect certain 
amendments. Under the proviso of Article 
368, Parliament of India, like the American 
Congress, in again a non sovereign lawmaking 
body. 


П. Parliament is therefore both a legisla- 
tive body and a constituent body. “As a legis- 
lative body it can make ordinary law; as a 
constituent body it can make law which are 
fundamental or constitutional. 


III. Article 13 does not apply to or con- 
trol in any way Article 368 of the Constitu- 
tion. According to Venkata Raman Aiyar J. 
in Avantha Krishna-Vs-Madras (1951 SC.R. 
127) Article 12 applied in terms only to laws 
in force at the time of commencement of the 
Constitution itself. Article 13 therefore can- 
not Бї read so as to render any portion of the 
Constitution invalid. Article.13 applies to or- 
dinary legislative act of the State as defined in 
Article 12 of the Constitution. 


IV. Article 368 of the Constitution is not 
merely a procedural Article of the Constitu- 
tion but is tself a substantive Article- Amend- 
ment is certainly a legislative process and 
Article 368 ‘does not deal only with the pro- 
cedure for amendment, 
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V. The Word “amend” according to the 
Oxford Dictionary means “to correct an 
error" (in legal document) or *'to make better". 
lherefore the power to amend is conferred 
not by Article 245, 246 or 248 but by the 
provisions of Art. 368 itself. 


VI. Amendment is made by Parliament 
in its constituent power and not in its legisla- 
tive power. 


VII. Article 13 prohibits a law abridging 
fundamental rights but it does not restrict the 
constituent power of Parliament given by 
Article 368 to amend any particular Article of 
constitution including fundamental rghts. The 
word "law" in Article 13(2) does not there- 
fore apply to amendment. | 


УШ. There is a distinction between 
ordinary law of Parliament made in exercise 
of its ordinary legislative power in Article 4(2) 
as also in Articles 2, 3 and 4(1) of the Con- 


stitution and the constituent power of Parlia- 


ment under Article 368. 


It is apparent that the period of 18 years 
since the commencement of the Indian Cons- 
titution has seen an eternal race between 
judicial pronouncements striking down laws 
on the ground of their being inconsistent with 
fundamental rights on the one hand, and the 
amendments made by Parliament in accord- 
ance with Article 368 of the Constitution to 
counteract the effect of such decisions and to 
render valid laws which were struck down by 
the judiciary, on the other. This practice has 
been deprecated by Mr. M. C. Setalvad, the 
ex-Attorney General of India in an article 
published in the ‘Indian Advocate’, the official 
organ of the Bar Association of India, where 
he adversely commented on this unholy prac- 
tice of making frequent amendments on the 
Constituiion in order to validate laws which 
have been declared unconstitutional by the 
judiciary. According to him, “the true 
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democratic process seems to be reversed. We 
do not alter or amend our laws so as to make 
them conform to the Constitution but bend the 
constitution so that it may conform with the 
inconsistent Jaw." He has criticised frequent 
change to the Constitution which not only 
"create a poor impression on the Government 
but impair the persona] liberty of the citizens." 


From the above account it is abundantly 
clear that the judgment of the Supreme Court 
in Golak Nath's case is an inevitable reaction 
to the some what easy-go-like fashion in which 
Parliament has carried out several amend- 
ments to the Indian Constitution in the past, 
particularly in respect of fundamental rights 
guaranteed to the Indian people, thus causing 
an erosion of the powers of the judiciary to 
test the legality of laws affecting fundamental 
rights in India. In fact, as Granville Austin 
has put it, "the Indian Constitution during 
the decade and a half of its existence has 
proved very flexible—in fact too flexible for 
those who charge that sanctity of the Consti- 
tution has been destroyed by the seventeen 
amendments to it." 


The recent judgment of the Supreme Court 
in Golak Nath's case has, however, gone to the 
other extreme and has raised a serious prob- 
lem by posing a threat and challenge to Parlia- 
mentary sovereignty in India and by making 
fundamenta] rights of the Indian Constitution 
almost immutable. 'The inevitable effect of 
the said decision is that it has completely de- 
prived the Parliament of its power to amend 
fundamental rights of the Constitution so as to 
adapt them to changing circumstances and to 
make them conform to the growing needs and 
aspirations of the people. In fact had this 
decision come in the year 1951, prior to the 
Contsitution (First Amendment) Act 1951, the 
laws providing for large scale agrarian reforms 
and social welfare legislations and also for 
improvement of backward classes in the coun- 
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try would not have been possible because each 
of them would have suffered a shipwreck 
against thé bedrock of judicial review. The 
need of amendment has been emphasised by 
Jennings in the following words: “A consti- 
tution has to work not only in the environ- 
ment in which it was drafted but also centuries 
Jater. It must therefore be capable of adapta- 
tion to new conditions as they arise.” 


The problem now is how to reconcile in the 
Indian Constitution the two conflicting ten- 
dencies of providing for the necessary power 
of amendment together with suitable brake on 


such powers so as to’ prevent Parliament from 


effecting frequent amendments to the Cons- 
titution, particularly in respect of fundamental 
rights enshrined therein. 


Several suggestions have been made by 
different constitutional lawyers all over the 
country to Overcome the. effect of the said 
decision. 


Mr. R. S. Gae, Secretary, Union Ministry 
of Law in his address at the Indian Law ins- 
titute, Calcutta Branch, while commenting on 
the said judgment has suggested the following 
alternative courses to counteract the effect of 


the decision of the Supreme Court in Golak- 


nath’s case — 


(1) The Supreme Court may be requested 
to reconsider the said judgment on an appro- 
priate application being made for the purpose. 


(2) There may be special Reference to the 
Supreme Court under Art. 143(1) for advisory 
opinion to the Supreme Court on this vexed 
question. 


(3) The power of Parliament may be in- 
voked under Art. 248 and item 97 of the 
Union List in order to convene a Constituent 


Assembly and after making a law for the 


UNIVERSITY LAW JOURNAL 


purpose, such Constituent Assembly may 
amend the Constitution. — 


(4) A referendum may be held inviting the 
opinion of the electorate on the question cf 
amendment of fundamental rights. 


(5) Art. 368 of the Constitution may be 
amended either to- provide for the specitic 
powers to amend any provision of the consti- 
tution, or, "Part III of the Constitution" may be 
included in the proviso to Art. 368; in the 
alternative, the right to amend the fundamen- 
tal rights may be specifically included therein. 


The Constitutional issue thrown up by 
Golak Nath’s case are momentous and the 
decision by providing new dimensions to the 
theory of constitutional amendments relating 
to the federal polity of India is agitating the 
minds of every serious thinker on constitu-~ 
tional law. On the one hand the fundamen- 
tal rights constituting the main pillars of the 
democratic structure of our constitution can 
not be allowed to be the play things of a 
special majority or subject to impulses of such | 
majority in Parliament, their temporary excite- 
ments and caprice, and on the other hand, it 
will be dangerous to permit judicial review to 
outstrip its legitimate boundary and to stray 
into the arena of politics under the cloak of a 
very elastic doctrine of implied limitations on 
the power of Parliament to amend the Cons- 
titution for thwarting the process of Constitu- 
tional amendments which is, in essence, the 
outcome of a politica] decision. The pace and : 
content of social change and their impact on 
fundaniental rights should be left to the deci- 


. - - - 


in the Cabinet. 


But any amendment of the constitution to. 
take away or abridge fundamental rights should 
be based on the widest possible consensus of the 
peoples’ representatives both in Parliament and - 


UNIVERSITY LAW JOURNAL 53 


the State legislatures of the country. The appa- 
rent conflict between Article 13 and Article 
368 of the Constitution has to be removed. 
In my view, the solution lies in amending 
Article 368 of the Constitution by introducing 
a new proviso to the effect that if the amend- 
ment seeks to restrict or abridge any funda- 
mental right mentioned in Part III of the Con- 
stitution, it shall also require to be ratified by 
legislatures of not less than 34 of the States by 
an affirmative resolution passed by the Legisla- 


tures of those States before the bill making pro- 


vision for such amendment is presented to the 
President for assent. As the next step, Article 
13 is to be amended to provide that ‘law’ in 
Article 13(3) (a) shall not include any Act of 
Constitutional Amendment. No safeguard is 
however necessary for effecting modification 


in Part III of the Constitution for clarification 
or enlargement of fundamental rights, which 
would grow and evolve with social changes. 


Let me conclude this article by quoting the 
following observation of the Hon’ble Mr. Jus- 
tice Hidayatulla (who has since become the 
Chief Justice of India) in Goloknath vs. State of 
Punjab 1967(2) S.C.A, 642 (at Page 758). 


“Of course, as Story says, an amendment- 
process is a safety valve to let off all temporary 
effervescence and excitement, as an effective 
instrument to control and adjust the move- 
ments of the machinery when out of order ог 
in danger of self-destruction. But it is not an 
open valve to let out even that which was 
intended to be retained.’ 


DRESSING FOR COURT 


The following dialogue took place not very many years ago, between 
a learned Serjeant and a learned Baron of the Exchequer, while on circuit. 
When the Serjeant entered the Court, one morning, the Judge said in a 
sharp tone, “Brother, you are late—the Court has waited a considerable 
time.” “I beg your pardon, my lord," answered the Serjeant, | was not 
aware that your lordship intended sitting so early ; the instant I heard 
your lordship’s Bumpet | dressed my-self." “You were a long time about 
it, brother.” "I think, my lord not twenty minutes," ‘“Twenty minutes, 
Mr. Serjeant! I was ready in five minutes after I left my bed." “а that 
respect," returned the Serjeant, "my dog, Shock, distances your lordship 
hollow, he only shakes his coat, and fancies himself sufficiently dressed 
for any company." 2 


Crime and the Criminal 


HON'BLE MR. D. N. SINHA 
Chief Justice, Calcutta High Court. 


Recently in an American magazine 1 came 
across the following passage :— 


‘In the words of President Johnson, 
‘Crime has become a malignant enemy in 
- America’s midst’. The prevalence of 
crime has begun to erode the quality of our 
lives. After adjustment for population 
growth, the crime rate rose 44 per cent from 
1958 to 1964. And, appalling as that figure 
is, fear of crume has increased out of propor- 
tion to the increase in crime. People 
living 1n apartments acquire dogs for pro- 
tection. Gentle matrons take judo lessons. 
Peaceable citizens carry tear-gas Weapons. 
This disproportionate increase in fear, 
already ugly enough, suggests even uglier 
possibilities for the future. For unless 
society combats crime more effectively, the 
crime rate will almost certainly go on ris- 


Clearly, the U.S. and its cities have to do 
something about crime." 


What “is the position in India? I have 
before me certain figures published in the 
press so far as West Bengal is concerned. It 
makes a dismal reading. The police in West 
Bengal recorded more than 1,12,000 crimes 
last year as against 98,000 in 1966. This in- 
cludes figures for Calcutta which rose to 7,700 
from 6,100 in 1966. The increase 
incidence of Crime in 1967 was sharper in 


in the. 


Calcutta than in the districts. Altogether 75 
murders including one for political reasons, 
were committed in the city last year against 41 
in the previous year. There were 8 dacoities 
against none in the previous year. 


The position in the districts also is not very 
much ‘better. Almost all variety of crimes 
shows an increase in the districts, There were 
584 murders in 1967 as against 449 in the 
previous year. The comparative statement of 
other crimes is as follows :— 


Decoities 822 (651), robberies 627 (506), 
burglaries 11,987 (10,420) and theft 
27,100 (10,454). 


lhe authorities concerned are right in com- 
ing to the conclusion that there has been more 
or less a "crime explosion". This is true also 
of India as a whole. In a press release dated 
April 16, 1968 it has been stated that the num- 
ber of cognizable crimes in Orissa has risen 
sharply to 33,999 in 1967 from 28,491 in the 
previous year. This is probably true of other 
States as well. | | 


The primary responsibility for the detec- 
tion of crime and its prevention lies in the 
police and the magistracy. There is a very 
widespread misconception in the minds of the 
public that Courts of law are also responsible 
for the increase in the incidence of crime, 
since by being too technical or too linient, 
well-known criminals are let off and the proce- 
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dure of crime-detection is impared. This is a 
great mistake because the duty of the court is 
merely to find out whether upon the evidence 
adduced and placed before it, the charge or 
charges made against the accused, has or have 
been proved. It is only, where the proof is be- 
yond doubt that conviction follows, In such 
matters the court is confronted with many 
restrictions. It is one of the basic concept of 
criminal law that a man is to be treated as 
innocent unless his guilt is proved to the hilt. 
It is said that it were better that 99 guilty 
persons should go free rather than that a single 
innocent person should be found guilty. It is 
for the police to detect crimes and place the 
necessary evidence before the court. In jury 
cases, it is not the court but the jury that 
decide the facts upon which there can be con- 
viction. On the other hand, those who make 
the law, namely the legislators as also the 
members of the public and particularly the 
lawyers have certain responsibility in this 
behalf. I shall presently state how this is so. 


In order to understand the basic concept of 
crime and its prevention, we must first under- 
stand what crime means. The term ‘Crime’ 
technically means a form of anti-social beha- 
viour that has violated public sentiment to 


such an extent as to be forbidden by statute, 


Legislators define the Act and apply a penalty 
thereto. Generally speaking, when we speak 
of crifne, we are thinking of conventional 
crimes. In general, we regard conventional 
crimes as that which is described in the day- 
by-day news stories, crimes such as—robbery, 
burglary, shop-lifting, assault, rape, murder 
and rioting. Traditional criminals may 
operate singly or in groups, may be of low or 
high intelligence. Crime may be occasional, 
habitual or compulsive, petty or highly dan: 
gerous; may involve violence or not. Some 
of these criminals act alone, others work in 
pairs or groups. They may be disciplined, as 
in a criminal gang, or they may consist of the 


rabble, like a few ex-convicts who gather 
together to plan a crime. Truly the variety is 
infinite. 


A criminal, as a rule, is a mal-adjusted 
being. He is out to make an easy living, at 
the cost of others. Enumerating the chief 
varieties of criminals, Dr. Havellock Ellis clas- 
sifies them as—(1) The political criminal (2) 


Criminal by option (3) The insane criminal 


(4) The occasional criminal (5) The profes- 
sional criminal (6) The habitual criminal and 
(7) Criminal by instinct, which is the worst 
form of criminality. 


“Crime” says Tannen Baum, “is eternal; 
as eternal as society. So far as we know, hu- 
man fallibility has manifested itself in all types 
and forms of human organization. Every- 
where, some human beings have fallen outside 
the pattern of permitted conduct. It is best 
to face the fact that crime cannot be abolish- 
ed except in a non-existent utopia". 


Crime has existed in Indian society from 
very ancient times. In Vedic India, which 
can roughly be placed between 1400 and 3000 
B.C., we had the four Vedas which give us a 
glimpse of life amongst the ancient Aryans, 
our ancestors. It shows a transition from the 
pastoral to the agricultura] life. A study of 
the Vedas shows that the people were neither 
to be considered “primitive”, nor as some 
people have described them, a super-human 
race living in a golden age of peace and virtue. 
Arts of war and peace were well-developed 
and men and women lived a very human life. 
There certainly was crime in those ancient 
times. For example, people were much ad- 
dicted to gambling. “Indra”, king of the Gods, 
is compared in the Vedic hymns to a gambler, 
“who by superior play wins advantages and 
biles his gains in season (R. V. Х.-42, 9X. 
43.5)”. Gambling houses were maintained for 


the use of gamesters where meat and liquor 
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(soma) were abundantly provided. There is 
a prayer asking the presiding Goddess to for- 
give cheating at dice (A. V. VI 118). There 
is a famous stanza known as the "gambler's 
lament” which runs thus—“My wife rejects me 
and her mother hates me ; the gamester finds 
no pity for his troubles ; no better use can I 
see for the gambler, than for a costly horse, 
worn out and aged." Cattle-lifting and other 
kinds of thieving were well known. Thieves 
stole cows and hid in dark caves with the 
stolen cows (R. V. i. 65-1). Thieves stole gar- 
ments and a hue and cry was raised after them 
—*‘as loud as the cry of battles (R. V. iv. 
38.5)". There were highway robberies. The 
“robber” says a hymn in the Rig Veda— 
“lurked about the highway like a wolf and the 
traveller prayed to god Pusha to chase him 
away (R. V. 42.2.3)”. Thieves broke into 
houses in quest of treasure and when caught 
were severly punished (R. V. viii 29.6). The 
_ punishment was severe. The hymns say— 
“With a hundred-knotted discus, sharpened 
and edged like a razor’s blade strike off the 
` shoulders and the head, strip the skin, tear 
out his sinews, crush his bones ...... ” In the 
Rig Veda there are reference to prisons and to 
fetters of iron. In the Ramayana we find well- 
defined principles of justice guiding the kings 


in their administration of justice, The rule ' 


was well observed that the innocent should 
not be punished without a trial (I1-100-56, 59). 
It was the duty of the king to see that the 
assued would not be punished without inves- 
tigation. Justice had to be instantaneous. 
One day, the sage Vashistha approached king 
Nimi, ancestor of Rama with a complaint. 
The king was sleeping and so the sage could 
not get instantaneous redress, and he cursed 
the king and the curse came true (VII-55-15). 
Crime was punished by the king. 


But, crime in ancient India was not serious 
or wide-spread. Society, which was pastoral 
or agricultural, was simple and unsophisticat- 


'to be poverty. Wide statistical 
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ed and although in later times, wealth began 
to accumulate, there was such a deep sub- 
stratum of religiousness, that the mere threat 
of the effects of sin in life hereafter or social. 
boycott in the present one, was effective to 
check the perpetration of any major crime. 
History shows us that from very ancient 
times, Indians have been described as deeply 
religious. Famous explorers of ancient times, 
Fa-Hien (4th Century A.D. and Hiuen 
Tsang (6th Century A.D.) found it to be so. 
Fa-Hien has described how, when he visited 
India, he was pleasantly surprised to find that 
as normal rule, nobody locked his front door, 
as theft or burglary was practicálly unknown. 


Coming to the world of conventional cri- 
mes, the question is as to why men commit 
crimes. This subject which is dealth with in 
the science of “criminology” is not at all an 
easy one. The two phases of crime problem 
upon which millions of words have been 
written are acquisition of crime and its preven- 
tion. What causes a specific individual to 
break the law and commit a crime has how- 
ever, been an enigma to society. Many 
causes have been suggested—exploitation of 
workers, lack of education, police corruption, 
broken homes, poverty, alcohol, lack of paren- 
tal control, the doctrine of easy money and 
even defective glandulour functioning. 


One of the major sources of crime is said 
survey had 
shawn that mere poverty is-not a basic source 
of crime. Otherwise, the poorer a nation the 
more criminals it would have produced. 
Strangely enough this is not true. ‘The 
United States, the wealthiest nation in 
modern times, is burdened with spectacular 
crimes and criminals. But there is no doubt 
that poverty is a potent source of Crime. 
Unless poverty and hunger is eradicated there 
will always be an impetus to crime. Society 
can attempt to reduce the incidence of crime 
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by taking action on two distinct levels. It can. 
try to eliminate or reduce what are thought 


to be the. underlying causes of "crime—vari- 
ously identified as slums, poverty discrimina-. 


tion, and flawed family relationships. Society. 
can also try to strengthen and reform law 
enforcement and Ње administration of 
justice, so that ‘more of. those who might 
commit crimes are caught, and more. of those 
who are caught are dealt with in such ways 
that they do not afterward commit crimes, 
The two approaches are not, however alterna- 
tives. An attack on the underlying causes of 
crime cannot substitute for a strengthening of 
law enforcement. Advocates of the environ- 
mental approach often sound as if the causes 
of crime were thoroughly understood and 
clearly accessible to all social-action pro- 
grammes. In reality, the inquiry into the 
causes of crime often leads into a philosophi- 
cal bramble patch, full of prickly puzzles, 
concerning the subtle nuances of -human be- 
haviour. We should certainly strive to get 
rid of poverty and slums. But law enforce- 
ment'must also be strengthened. Human 
misery consequent on' poverty is to be found 
everywhere in the world and no country has 
abolished it altogether. But in various 
countries certain actions have proved fruitful 
in reducing the incidence of crime and this 
must be closely considered. 


The eon of juvenile diuine. is a 
very pressing problem in the world of crime. 
It is found more often associated with defec- 
tive discipline at homé than ‘with ‘any other 
single cause. Faulty handling at. home or at 
school, in early childhood, causes mal-adjust- 
ment:of the child. Hence the necessity for 
child-welfare agencies, especially child guid- 
ance clinics. The education which a child 
receives at home is more important than that 
at school. In India, however” because of 
ignorance and illiteracy, it would be idle to 


expect ‘all parents to look to the ‘education of 
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-come to the forefront. 


men are induced to act by 
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their children at home. Most of the bebavi- 
ouristic disorders . of the child, are due to 
impulses buried in the mind and repressed or 
denied expression, which gives rise to mental 
conflict. , If the. parents or teacher is too strict 
, and..repress the desires of the child, the latter 
is likely to acquire a complex. In later life, 
this leads to turbulence or wilderness, It is a 
pity. that in. modern times, religious or moral 
education has become unfashionable, I have 
already stated that society.from very early times 
tried to stop crime by punishing the criminal. 
It was the deterrent aspect of punishment 
which appealed most to the ancients. Тл 
modern times, however, other views have 
As Professor Manen- 
heim has.pointed out, the method by which 
their desire is 
subtler and more sublimated than the methods 
of punishment (Man and Society’, p. .281). 
Dr. Alexis: Carrol says: “Criminality can be 
prevented and cured, not by building larger 
and more comfortable prisons, just as real 
health will not be promoted by larger and 
more scientific hospitals. Criminality and 
insanity can be prevented only by a. better 
knowledge of man, by eugenics, by changes in 
education and in social conditions. (“Man the 
Unknown’, ‘pp. 240, 241)". It has been well- 
said that we. should strike at the criminality 
of human beings but we should not destroy 
the humanity of.the offender. Criminality 
can be:cured not merely by repression, but 
by suggestion, by infinite patience—by bear- 
ing up with the criminal, taming him till he 15 
rehabilitated, and taking care that he does not 
fall back into crime, Dr. Havelock Ellis 
says that criminality is—‘‘a natural pheno- 
menon, to be studied gravely and carefully 
according to natural methods; and that by 
natural and reasonable methods alone can the 
problem of elimination be faced with any 
chance of success. “Criminality may come 
from faulty training or childhood disturbances. 
We must not spend all our energy in finding 
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out ingenious: ways of punishment for the 
offender -without paying heed to the character 
of the criminal or the circumstance which led 
to the offence. Modern science -increasingly 
thinks that. the clapping into prison of the 
criminal is not the ideal method of ensuring 
that it shall not be repeated. Eminent crimi- 
nalogists. and psychologists have advocated 
the use of re-educative methods after a 
thorough diagnosis of- the personality traits of 
the individual offender. The offender should 
not be entrusted to a jailor but to specially 
trained persons, for the purpose of re-educat- 
ing him into a normal, sane existence, comform- 
able to the dictates of social existence. Dr. 
Havellock Ellis says that our prisons must be 
like: hospitals (‘The Criminal). In dealing 
with casual offenders, care must be taken not 
merely to look at the nature of the offence, 
but to -the character and antecedents of the 
offender; help by probation and other means 
are essential. The "Professional Criminal”. 
requires special methods of- cure. Many 


methods have been tried, e.g. making impri-. 


sonment indeterminate, making the criminal 
compensate thé aggrieved party etc. It must 
be: remembered, however, that a craving for 
adventure or an exciting existence or'a desire 
to make easy gain without any honest effort, 
often- go to make a professional criminal. 
Desertion by'parents, poverty, misery or bad 
environment at home may be the root cause. 
Cure in such cases, cam only be effected by 
careful training, - re-education -into normal 
ways of life, love and affection and the -elimi- 
mination of poverty and want, Professional 
thieves, -oppressed by the police, ill-treated in 
prison, looked down in society, will continue 
to be a permanent menace to society. 

Ж um Ro iw - 

. I now .come to experiments ‘in western. 
countries for the reduction of crime. It is-said 
that law enforcement -is normally not going 
to.be much-better than the public wants it to 
be. When the public :are conscious of the 
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evil of crime and co-operate with the police, 
Jaw enforcement is bound to meet with great- 
er success. The police department gets more 
money, police morale improves, those who 
enforce law and order work harder, it becomes 
less difficult to recruit competent young men 
for the police force, citizens report crime more 
readily and -are more willing to appear as, 
witnesses. It is, therefore, rightly said, that 
the first step towards reducing crime rates, in 
short, is to want to reduce crime rates. Among 
the impediments to the strengthening of law 
énforcement is the bias against the police, 
Due to historical reasons, the public still think 
that the police have served and are still serving 
as enemies of liberty, and oppressor of the 
common people: Even after 18 years of 
independence, we do not seem to be able to 
get over this phase of thinking. Sometime 
the policé are also unnecessarily rough and 
there is an element of snobbery. It must; 
however, be remembered that the rank and 
file of the police in our country are recruited 
from poor illiterate classés. Educated- and 
competent young men are highly reluctant -to 
join the police force. This has something to 
do with the image of the police in the minds 
of the public. This is also closely connected 
with police corruption. Police corruption is a 
headache in most civilized countries in the 
world. Police pay ‘has never kept pace with 
the emoluments available in other civil posts. 
Imniense rise in the cost of living has had its 
effect on the police force, as it has had in so 
many other spheres of life. It has, however, 
been the experience of the police in all civi- 
lized countries, that wherever more money has 
been put into it, the efficiency of the police 
has increased by leaps and bounds. In 
Chicago, where crime had reached to specta- 
cular levels, greater expenditure of money 
recorded successive statistical decreases in 
crimes in the years- 1962,- 1963 and 1964, 
wheréas the nation-wide crime index in the 
United States climbed ‘precipitously, In ons 
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single year there was a 15% decline, More is 
needed, however than mere increase in the 


police budget. The police alone cannot cope : 


with crime, if what happens in other closely 
connected departments is not effective, e.g. 
the work of prosecutors, judges, prison admi- 
nistration, and after-care institutions. Repe- 
tition of crime by those who having once 
committed crime, and find the doors of 
society barred to them, is.a big problem. A 
study -made Бу. the Ford Foundation has 
shown that 90. p.c. of released prisoners at 
first try to go straight but upon failure to do 
so, one-third of them revert to a life of crime. 
Deterrent nature of punishment was an accep- 
ted fact from very: .ancient. time. To-day, 
‘however, a big question mark is posed. The 
.modern idea is that the: best way of changing 
{һе criminal into normal , existence. is a 
re-educative process. .Some. criminals require 
psychiatric treatment. ^ Detection 
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should be made more scientific. If the crimi- 
nal knows that he can get away with crime he 
is prone’ to comm‘t it. The: techn.calities: ,of 
the law sometimes „assist criminals to evade 
justice. This, however,.is not the fault of the 
courts which must ,administer.the law as they 
find it. It is the duty of the legislators to 
simplify the criminal law, particularly the 
procedural part of it. In India, assistance 
from .the. members: of the public is not 
received; because there.is an idea that if any- 
body volunteers to help, he meets with more 
harassment than encouragement. For this 
reason, nobody is willing to appear as 
witness in a criminal trial. There is a great 
reluctance to act on jury panels. 


. These and many other matters will have to 
be considered if the growing incidence of 
crime is to.be checked. . 


of crime ·. 


Growth of law under the States' 


Children Acts in India 


S. N. BAGCHI, 
Judge, High Court, Calcutta. 


The social objectve in the law, administered 
under the Children Acts (1) in Indian States 
by the Children Courts, otherwise known as 
juvenile Courts, is reflected in the directive 
principles of state policy, enshrined in Art. 39(f) 
of the Indian Constitution which says that the 
State shall, in particular, direct its policy to- 
wards securing that childhood and youth are 
protected against exploitation and against 
moral and material abandonment. Until near- 
ly the close of nineteenth century, children, 
if over seven, were not regarded or dealt with 
by the Criminal Courts differently from adults. 
Both as offenders against law were tried by and 
in the same Courts under the same substan- 
tive and procedural laws, sentenced to similar 
penalties and imprisoned in the same prison. 


The first impulse towards reform in this 
matter as in many other came from America. 
It was in America that the World's first 
children's court was established in 1899 in the 
city of Chicago. The doctrine of State's re- 
sponsibility towards the childhood and youth 
found favour in almost all the states of the 
United States in America, as well as in Japan, 
amongst the Eastern Countries. Messachusette 
Law of 1869 made special provisions for pio- 
bation of Juveniles, and in 1870, the same 
State enacted special law for trial of Juvenile 
offenders separately from adult offenders. 
In 1882, the New York Law provided for 
separate trials, dockets and records in cases 
of children under 16. By 1925, forty-six States 


(1) Children Acts: West Bengal, Bom- 
bay, Madras, Madhya Pradesh, Andhra, 


in the United States of America established 
Juvenile Court. In 1945, the last of the States 
in U.S.A. established its Juvenile Court. 


In Great Britain, under the children Act of 
1908, the Juvenile Court was first established 
in the city of London at Old Bayley. France, 
Austria, Belgium under their respective Child- 
ren Acts, established Children Courts by 1912, 
while Hungary, Spain and Germany had their 
respective Children Courts under their respec- 
tive Children Act established by 1913, 1918 
and 1923 respectively, 


The World’s first Juvenile Court, established 
in Chicago in 1899 drew up provisions for 
institutional segregation, probation, supervi- 
sion of Juvenile delinquents, and established a 
philosophy of care and protection of such de- 
linquents. Chicago Law came with two signi- 
ficant characteristics; — 


(a) The age below which a child could not 
be a criminal was advanced from seven 
to sixteen; 


(b) The work of the Court was placed under 
chancery or equity jurisdiction. Cul- 
prits below 16 were first termed with a 
soft epithet "delinquent." 


For several centuries dependant children had 
been under the Chancery Court's jurisdiction. 
In principle, all children are wards of the State, 


Mysore, Kerala, Delhi, Orissa, Punjab, Uttar 
Pradesh. 


UNIVERSITY LAW JOURNAL 


if their parents are not willng or able to. take 
care of them; in practice, the. protection of 
dependant children have been confined entirely 
to those who have property. The Juvenile 
Court Law of Chicago has, therefore, been 
merely a logical extension of this principle of 
guardianship by the Court of Chancery to all 
children who are in need of protection and 
guardianship of the State and thus, has also 
included within it the delinquent and non-de- 
linquent children. 


The Juvenile Court movement first originat- 
ed in America and then began to spread in the 
Continent of Europe, Burma, Ceylone, India, 
and Pakistan. Most of the civilized countries 
have now. established specialized Juvenile 
Courts. Burma, Ceylone, India and Pakistan 
which were United Kingdom's territories have 
closely followed the British pattern of Juvenile 
Law enacted by the English Children Act, 
1908. The Law in these countries following 
British precedent, has developed from purely 
punitive and retaliatory . apporach of . rigid 
Criminal Court procedure towards a .gradual 
acceptance of humanitarian concept of re-edu- 
cation and protection of children in need as 
wards of the State. American inffuence is also 
-discernible in recent Juvenile Law of Philip- 
pines and Japan which were under the U.S.A. 
Military occupation after World War П. 


The Apprentices Act, 1850 (Indian Act XIX 
of 1850) was the edrliest special law in the field 
of Juvenile delinquency in India, Burma, and 
Ceylone. It was the first legislative attempt 
to deal with -destitute and delinquent children 
between the age of ten and eighteen who com- 
mitted petty: offences or were destitute. Then 
came-the Reformatory School Act of 1870 as 


(2) ibid (1). 7 
(3) The West Bengal Children Act, 1959 
is in force only in one part of 24-Parganas, 
Howrah Calcutta and Sealdah Rly. Police Juris- 


г 


. Council). 


respective Children Act in 1924, 
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amended in 1897 (Act УШ of 1897 -India 
India, Burma-Ceylone laws: Code, 
of Criminal] Procedure 1861-1898, Indian 
Penal Code, 1860, Reformatory School Act, 


.1870 have played their significant part in the 


evolution of the special legislations for Juve- 
nile delinquents and destitutes, In some areas 
of India and Pakistan Indian Penal Code, 
Code of Criminal Procedure, Bengal and Mad- 


‚ таз Borstal Acts, Reformatory School Act 


are still the governing legislative mandates in 
the field of Juvenile delinquency except in 
areas where special legislations in the States' 
Children Acts have been actually enforced. 
In most of the Indian States, the relative 
State's Children Act (2) has been in a dormant 
state in the Statute book while in a few states 
only in some specified areas within such states 
the relative State's Act has been enforced in a 
half-hearted manner due either to the paucity 
of trained personnel or the State Government's 
failure to set up machinery to implement the 


State's Children Act either wholly or partially 


throughout the State (3). In areas of India 


-and Pakistan where special legislation in the 


shape of States’ Children Acts has not either 
been enacted or if enacted, has not been en- 
forced, the ordinary Criminal Courts try and 
deal with Juvenile offenders There is only 


.one Juvenile Court in Karachi City in West 


Pakistan, established in 1938 under the Bom- 
bay Children Act of 1924. 


^». Following the recommendations of the 


Indian Jail Committee (4) the Presidency of 
Bombay, Bengal and Madras enacted their 
1922 and 
1920 respectively. By the Resolution No. 2985, 
dated 2nd August, 1913, the Government of 
the United Provinces, now Uttar Pradesh, 





denoi upto л & 'Ranaghat respectively. 


(4) Indian Jail Committee’s Report, 1919- 
1920 (paras. 369, 370). 


-- force -the 
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appointed a special Magistrate in each dis- 
trict for. securing more intelligent, sympathetic 
and amelorative treatment for juvenile dehn- 
quents. The Indian Jail Committee 1919-1920 
recommended establishment under the Child- 
ren Acts a special Tribuna] styled as Juvenile 
-Court. in each of the Presidency .towns of 
Madras,.Bombay and Calcutta, and suggested 
'that in areas outside such towns, experienced 
Magistrates exercising ordinary . magisterial 
‘jurisdiction should be. specially empowered to 
administer law under the .State's Children Act 
sitting at special hours, and if possible, in a 
separate court room for hearing charges against 
Juvenile delinquents and for dealing w.th non- 
delinquent destitute juvenile for extending to 
both the categories of juvenile deviants school- 
ing, protective, prophylectic curative and re- 
-habilitative treatments through diverse schemes 
of -institutionalised dispositions, . formulated 
under the State's Children Act, In. Bengal, 
-before the Children Act, 1922 had been enact- 
ed there functioned only.in the Presidency town 
of Calcutta.a Juvenile Court, established under 
the Bengal Government Notification No, 4913- 
P. dated 22nd May, 194]. The Juvenile Court 
‘o£ Calcutta had an attached house of detention, 
‘housed in the same building. The Madras 
Children Act, 1920 was enforced in 1928, but 
-the Children Court in the Madras city had not 
been established till before 1939, Since 1917, 
the Bombay people began-to foster schemes, for 
protection and care of destitute or dependant 
‘or neglected children -under the stewardship of 
‘the Bombay Society for-the protection of child- 
ren-in-western India. This society pressed for 
enactment of the Bombay Children Act, 1924. 
‘In 1927, the Bombay Children Aid Society 
was-formed, and through.the efforts of: this 
‘society the. Bombay Government could en- 
Bombay- Children Aot; - 1924 
. in the City of ‘Bombay and thereafter in other 


: (5) Madras Children Act, 1953; West 


Bengal Children Act, 1:959, Bombay Child- 


Art, 390) 
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areas of the State. Upto 1925, the. State of 
Bombay had. established thirty. Juvenile Courts 
and twenty-nine probation and after-care Asso- 
ciations in the State. The State of West Bengal 
has only one Juvenile Court, established. for a 
small area within the State and has no After- 
care Association worth the candle. 


Some post-independent Indian States have 
been active in the field of Juvenile Laws as 
administered in Children Courts. Pre-inde- 
pendence Children Acts of some Indian Pro- 
vinces were, after independence, in obedience 
to the directive principles of State Policy in 
of the Constitution, . copiously 
amended for affecting extensive improvements 
in the sphere of Juvenile correctional and pro- 
bation system, while States: that had no pre- 
independence Children Act, legislated for such 
States their respective Children Acts. The 
Bombay Children Act of 1924:was replaced. by 
1948 Act based on the philosophy of child-wel- 
fare, doing away with punitive attitude ex- 
pressed іп -preamble of the Act of 1924. The 
1948 Act has been designed for rehabilitative, 
prophylectic and protective. outlook in. the 
treatment of juveniles, delinquent and non- 
delinquent needing protection of the State 
against their moral and material. abandonment 
and exploitation by the Society. Madras and 
West Bengal States (5) amended their respec- 
tive pre-independent Children Act, following 
more or less the pattern. of Bombay Children 
Act of.1948. The Bombay, Madras. and West 
Bengal Children Acts even now nurture the 
dual concepts in-the Juvenile Court, of. Crimi- 
nal Court as well as of Social Welfare Agency. 

The directive principles of State policy em-. 
bodied in Art. 39(f)-of the Indian Constitution 


-made-the- Indian States conscious of. making. 


effective provisions in the State's Children Acts, 


ren Act, 1948. ~ я Rue i Е 


-- = a 


5 H Я і 
1 EZ = - an е =- LEE „ы OL mde a. 
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investing in the Juvenile · Courts, `- established 


under the States” Children Acts, jurisdiction for 
exercising States’ control; and for с extending 
States protection-over children of two’ main 
categories, delinquent and non-delinquent in 
order to salvage such children from any state of 
vent them from being exploited by anti-social 
vent them from being exploited by каноо 
elements" in thé оа | 

y delinquent child is one. who being "below 
18, has been involved in the commission of any 

offence-undet the Penal Laws of India. 

A non-delinquent child is опе ^ who being 
below 18, has been a victim of any of ше fol- 
lowing: circumstances (Sa):— 


^ (a) a child found begging or receiving alms 
- z Or, - d - -. Б . 
(b) a homeless child without any ostensible 
‘means of subsistence, or destitute, 
^ "whether orphan or not, 

7 (cYa child who has either'a -parent or 
~ guardian, who is unable or unfit to 
' с exercise, or does not exercise proper 

i care ane control over the child, or 


ds a child has a parent or РЕК who 
forces, persuades, encourages or abets 


life, 


(e) a child is living in a brothel or with a 
_ prostitute or frequently going to any 
placé used for the purpose of prostitu- 
: tion; of is found to associate with a 
prostitute or any other person who 


"'(ga) Séc: 2(h) & (i) of the’ West Bengal 
Children Act, 1959 and near similar defini- 
^ tions in other States Children Act also. 


(5b) "Hale— Historia. placitorium Cornae 
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leads’ an immoral, drunken, depraved 
or criminal life, 


© a child' is likely to fall ‘into bad ‘asso~ 

‘ciation or to be. exposed to moral 

dangers -or to enter upon “a Ше of 
‘crime, 


In regard to a MR child which includes 
uncontrollable child the Court after completion. 
of an enquiry upon evidence received, order: 


(1) place in (a) reformatory school, or (b) 
industrial school, or (c) under care and 
supervision of a fit person appointed 
by the Court or of guardian or parent. 


The Juvenile Courts functioning under ‘the 
States’ Children Acts have jurisdiction over all 
adolescent cases, where the age of a subject 


‚ is below 18, that is to say, below what the old 


jurists conceived fo be act as plena pubertat s 
(5b) and having established such jurisdiction 
in any given instance the Courts might well be 
permitted to retain it until the age of 21 (5c). 


To obtain sufficient information about a 
delinquent or a non-delinquent child need ng 
care and protection, a Reception Home has 
been provided for as a necessary appendage to 
a Children Court. During the period of a 


: child's lodgment in the Reception Home, when 
child to lead an immoral. or SDN | 


enquiries аге .proceeding through the joint 
efforts of the police, probation, officer, medical 
Officer, guardians or parents for collection of 
materials relating to character, home surround- 
ings, economic environments, mental and physi- 
cal conditions of the child, the child's day to 
day behaviour in the Reception Home are to 
be recorded in defail. . All these materials are 





Ed. 180o, Vol. I, Chap. Ш. е 17, 
(5c) Sec. 26, e (1), clause (a) of the 
West Bengal. Children Act, 1959. 
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made available to the Magistrate for coming 
to a conclusion as to which of the orders of 
disposition would be best suited to the child. 
If the home conditions of a child are favour- 
able, he may, during the period: of material 
collection enquiries, be released on bail. But 
in all cases, materials should be collected before 
determination in the case in order that the 
Magistrate may deal with the child intelligently 
for the best interest of the child and the 
society. Ese ass 

In the jurisprudence of juvenile law adminis- 
tered by the Children’s Court in India such 
expression as “accused”, “guilty”, “trial”, 
“conviction” and “sentence” have no signifi- 
cant place since the juvenile courts (6) created 
by, Children Acts in India аге not strictly 
Criminal Courts within the- classes of Cri- 
minal Courts enumerated in sec. 6 of the 
Criminal Procedure Code, 1898. Even when 
a delinquent child is, under certain extreme 
cricumstances, convicted for an offence the 
disqualification attaching to conviction for 
an offence would not affect such child (6a). 
The Juvenile Courts are special types of Courts 
exercising neo-criminal jurisdiction as well as 
the equity jurisdiction of a Chancery. Court as 
it were, over statutorily defined juveniles. The 
Children Acts of several Indian States (7) are 
self-contained statutes. Strict rules of the law 


(6) West Bengal Children Act, 1959: 
"Sec. 4(1) Notwithstanding anything 


contained in the Code of Criminal Pro- 


cedure, 1898, the State Government 
may, by Notification in the official 
Gazette establish for any area specified 
in the Notification one or more Juve- 
nile Courts for holding enquiries re- 
garding children in pursuance of this 
Act. 

(2) A Magistrate of the first class or a 
Presidency Magistrate who is consi- 
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of evidence are not required to be followed by. 
the Juvenile Courts in the enquiries conducted 
by them in regard to a delinquent child or a 
non-delinquent child. In case of a delinquent 
child, under the law administered by the Juve- 
nile Courts in the States of India, a Court after 
making equiries in regard to any transgression 
of penal law by the child, is required to be 
satisfied if the child did trangress the law by 
committing an offence and then to pass an order 
prescribing a suitable institutionalised treatment 
of such child, as provided for by the specific 
provisions in the relative State’s Children 
Act (8). After an enquiry relating to the 
delinquent child the Juvenile Court is not to 
convict a delinquent child for having commit- 
ted any offence nor does it sentence the child 
upon conviction to any punishment provided 
for by the substantive law against which the 
child may have committed an offence, except 
as a last resort under special circumstances (9) 
as provided for ‘by section 24 of the West 
Bengal Children Act, 1959. The doctrine of 
‘proof beyond reasonable doubt’ is not ordi- 
narily applicable in the administration of law 
by the Juvenile Courts in the Indian States. 
In dealing with the delinquents or non-delin- 
quent i.e. neglected child in the enquiry pro- 
ceeding a Juvenile Court Magistrate is to be 
satisfied whether the child is a delinquent or 
a neglected one, As the child is not tried by 





dered to be suitable by the State Gov- 
ernment shall be appointed by the 
State Government to preside over a 
Juvenile Court. 

(6a) Sections 24, sub-section (1) and  sec- 
tion 49 of the West Bengal Children 
Act, 1959. 

(7) ibid (r4 Sec. 48. of the West Bengal . 
Children Act, 1959 relating to appeal 
from an order passed by а Juvenile 

(8] West Bengal Children Act, 1959: 
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à Criminal Court, and sentenced to any punish: 
ment, the: Children Acts of the States in- India 
-have evolved a jurisprudence of Social. Welfare 
through diverse : provisions made in the ‘Acts’ 
themselves distinctly deviant from’ the Criminal - 
Jurisprudence. of ‘the ` ‘land. "The “minimum 
standard of justice: to be administered by the 
Juvenile ‘Courts under the Children. Acts of 


“бес. 2601): Whete the coutt is satis- 
fied on efiquiry that a child bas com- 
mitted an offence, then, notwithstand-’ 
ing any provision to the contrary relat- 
ing to the punishment for such offence 
contained in any law for the tume being 
in force, the Court may— 


(a) make an order directing the juve- . 


nile deluquent to be sent to a reform- 
. be, to be detained there for a period 
' atory or borstal school, as the case may 
which shall. ‘not be less than two or 


more than five усагѕ: · 


Provided that where a juvenile delinquent 
attains the age of 14 years before the expiry ‘of 
of the period of his stay-in a reformatory school 
he shall be transferréd to a borstal school to be 
detained there for the unexpired period. 

Provided further that the State. Govetn- 
ment may, if satisfied on the report of the 
managets of ‘a school about the need’ for’ fur- 
ther detention of a child who has been dealt 
with as a juvenile’ delinquent, extend the term 
of his detention to any period not beyond the 
age of twenty-one years and may transfer him, 
if ‘necessary, having regard to his age, from a 
reformatory to а borstal school, or : 

| (b) make an ‘order discharging the juve- 
. nile delinquent after due admonition ; 
от 

(c) direct. the juvenile CONUM to be 
released on probation of good. conduct 
and placed ünder the care of a, parent, 
` guardian Or. other ` person considered 


9 
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the Indian States requires that those children 
who „аге "delinquent" or “neglected” or “un- 
contfollable” as defined under the Children 
Act’ of a. State, requiring” protective care of and 
rehabilitative treatment by. the State, should be, 
upon the materials gathered through investiga- 
tion’ carried" Oh by specific agencies, placed 
under” the State's tutelage by the presiding 


- by de Е а fit person on 
such parent, guardian or other person 
^ executing" a bond, with or without 
| sureties a$ the Court may require, for 
^^ the good’ behaviour and proper training 
of the juvenile delinquent жі а репой 

not | exceeding three years; 


(d) order һе juvenile delinquent, if he 
is above the age of fourteen years and. 
not exceeding one hundred rupees as 
lawfully is employed, to pay such fine 

а the Court’ may think fit to impose and 

| їп default of payment to be detained 
in’ a borstal school for such period as 

. ihe "Court may “чес: 


1 


not n 


2 


© order the parent or guardian of the 

, juvenile delinquent if such delinquent 

‘be under fourteen- years of age, to pay 

(such fine not exceeding onc hundred 

| “r rupees as the, Court may think fit to 

. «t impose, provided that-no such order 

shall. be passed unless the Court is 

satisfied that the parent or guardian 

. has failed to exercise proper con- 

trol or has neglected the juvenile delin- 

quent. and that he has sufficient means 
to pay. the Bc ANNA 


~ 


(2) Where the Court makes an order under 
u clause (c)'of sub-sec. (1) it may further 
‘direct that the juvenile delinquent be 
placed under the supervision of a person 
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Magistrate of the Juvenile Court.” This 
Order at times may be modified or recondition- 
ed either by the Magistrate or by the State 
Government, If a Magistrate of a Juvenile 


Court upon énquiry believes a ‘child to be 
delinquent, then he should determine the 


depth and characteristics of the delinquency in 


order to decide which of the specific curative. 


and protective treatment or treatments as pro- 
vided for by the specific provisions in the 
Children Act is fare. to be meted. out to the 
delinquent and a non-delinquent | child i.e. 
neglected or an uncontrollable child. The pro- 
cedure during enquiry in regard to a delin- 


quent or a non-delinquent child ite. neglected. 
child or an uncontrollable child is based on 
the theory that the Juvenile Court's jurisdiction 
as well as order of disposition by prescribing. 
various treatments to either of those children. 
should based on “why, rather than whether. 
the child is in trouble." The symptoms of, 
delinquency but not the delinquency itself and. 
conditions contributing to the making of- a 
child, a: neglected or an, uncontrollablé one, 

are to be:determined by a Magistrate. presiding 
over the Juvenile Courts administering law 
under the Chlidren Acts’ of the States in India. 
The law as now administered in the States’ 





to be appointed by the Court with his 


consent for such pertod as may be speci- ' 


fied in the order: . 
. Provided that if at any time within three 
years of such order it appears to the Court on 
receiving information from the person appoint- 
ed by the Court or otherwise that the juvenile 
delinquent has not been of good behaviour, it 
may, after such enquiry, as it deams fit, order 


the juvenile delinquent to be sent to a reforma-- 


tory or borstal school to be detained there for 
such period, as the Court may direct. 

(3) An order under clause (eof sub- 
sec. (1) may be made against а parent 
or guardian who, having béen required 
to attend, has failed to do so, but, save 
as aforesaid, no such: order shall be 
made without giving the parent or 
guardian an’ opportunity | ‘of being 

. . heard. ЕЭ 
‚ (д) Any order directing that а parent ог 
^ .. guardian shall pay a fine under‘this sec- 
‚ ^ tion may be executed im accordance 
with the provisions of the Codé of Cri- 
minal Procedure, 1898. 
А (9) West Bengal Children Act, 1959: ` 
T "n ‚ “бес, 24: Notwithstanding anything 
«l -- tothe contrary contained in any law 
. for the time being in force,— : 
(x) no juvenile delinquent shall be sen- 


dah 


tenced to death; 
(2) no juvenile delinquent shall be sen- 
.,' tenced to imprisonment ог com- 
mitted to prison in default of pay- 
ment of fine or in default of fur- 
nishing security ; 

Provided that;where the Court is satisfied 
that the offence committed by the juvenile 
delinquent is of so serious a nature or that һе. 
Is so untuly or of so depraved a character that 
he' 15 not a fit person to be sent to a reforma- 
tory or borstal school, the court may sentence 
him to imprisonment for a period not exceed- 
ing the maximum period of imprisonment to 
which he could -haye been sentenced for the 
offence committed; and the Court shall report 
the case to the State Government and direct 
the juvenile delinquent to be detained in such 
custody as it may. think. fit; and’ 

(31 on receipt of a report from the Court 
under с]. (2) the State Government may 
make- such arrangement 4n respect of 
such juvenile delinquent - as it deems 
proper and may at any time order him 

, to be released from custody on such 

"+ ‘conditions, 1. any. as the State Govern- 
р ment may think fit to impose. 
- (10) Section 29 to section 31 of the West 
Bengal Children - Act, 1959. 
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Juvenile Courts in India has recognised the 
problem -of delinquency in children as well as 
conditions of neglected and uncontrollable 
children as an inseparable portion of the larger 
enterprise -of welfare of child and youth and 
touches every side of social work 11 which the 
policemen, the social workers, citizens and 
Juvenile Courts must work hand-in-hand. The 
object of enquiry by a Juvenile Court adminis- 
tering law under the Children Acts of the States 
in India in regard- to a delinquent, a neglected 
and an uncontrollable child is not find out any 
punishment for such children but to prescribe 
treatment as provided for by law suited to the 
needs of the individual child of such class. The 
West Bengal.Children Act, 1959 and similar 
Act in the State of Bombay (now Maharash- 
thra), Mysore & Madras have made provisions 
under which the State Government can deal 
with juvenile delinquents or other children kept 
under the Juvenile Court's order in reformatory, 
industrial or borstal school by placing such 
children under the care and supervision of any 
responsible -person with a view to training him 
in some useful trade or calling. The State Gov- 
ernment may take complete charge of such 
Children upon such conditions as it may deter- 
mine." Near similar to the provisions made 


(11) Sections 33, 36 and 39 of the West Ben- 
| gal Children Act, 1959. 
, (12) Sec. 34 of the West Bengal Children 
Act, 1959. 
"Where a parent -or guatdian of a child 
complains to a Court that he is not 
able to control the child, the Court 
may send the child to а: reception 
home pending enquiry into the case 
and may on completion of the inquiry 
make.an order under sub-section (3) of 
- section 21. 
(12a) West Bengal Children: Act; TN 
"Sec.31(3): If the Court is sed on 
such enquiry that the child is a neg 
lected child and that it is expedient to 


^N 


by section 34 of the West Bengal Children Act, 
1959" there are provisions in other States’ 
Children Acts for dealing with- uncontrollable 
children in the manner provided for by sec. 
31(3) of the W. B. Children Act, 1959 (12a). 

It is the essence of the law administered by 
the Juvenile Courts under the Children Acts of 
the Indian States that a child, be it delinquent, 
or neglected or uncontrollable, is a socially 
maladjusted subject and neither of it is to be 
considered as having committed anything which 
may be technically considered as a crime or an 
offence punishable under the substantive law 
of the States in India and that such a child 
must be brought under the State's 
tutelage as specifically provided for in the 
State's Children Асі. The States’ Child- 
ren Acts, through several provisions made 
thereunder, have accepted the . key-note of 
modern educational thought being individually, 
i.e. self-realisation by separate adjustments and 
readjustments for each particular child found to 
be socially maladjusted by the Juvenile Court. 
Ihe children Acts of the States in India do not 
take note of offences but the offenders aiming 
not at punishment but treatment under the law. 
‚ Ordinarily, the Juvenile Courts in India under 
the Children Acts of the States, upon comple- 


deal with him accordingly, the Court 
may make an order directing that the 

- child shall be sent to and kept in a 
reformatory or an industrial school, as 
the case may be, and that the period 
of. his stay in such school shall, save 
as hereinafter otherw:se provided, ex- 
tend upto the time when he attains 
the age of eighteen years: 

Provided that the Court may, for reasons to 
be recorded in writing, shorten the period of 
his stay in a reformatory or ап industrial 
school; 

Provided further that where a child attains 
the age o£ fourteen years before the expiry of 
the period of his stay in a reformatory school. 
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material abandonment and exploitation by the 
society at large. The Children Act of West 
tion of an enquiry telating to a delinquent or 
a non-delinquent or an uncontrollable child, 
may pass any of the following orders:— | 


(a) placement in a reformatory school if a 
delinquent child is. under the age of 
14 years; 


- (b). placement in a borstal school if a delin- 
T child is of the Wes between 14 to 
18; 


(c) placement of a neglected or an uncon- 
trollable child in a reformatory or in 
an industrial school ; 


(d) discharge . of a delinquent child upon 
proper advice to parents or guardians 
» .  Or.any fit person or upon admonition; 


e Release on probation for good conduct 
- - +. -On-security furnished- either by parents 
-.. -Or a guardian or а fit person in regard 
.either to. a delinquent or.a neglected 
. child'as.the.case..may. be, with a direc- 

. -tion.to take proper care. 


(f) payment of fine by delinquent child 

- when his delinquency manifests depra- 

“vity of character, provided the delin- 

quent child is 14 years of age but not 

18 years and employed in some gain- 

some work; in default of payment of 

"fine placement in a borstal school for 

“such period as the Court may direct 

or as may be determined by the Stat? 
Government. E 


. The Juvenile Courts netop under the 
Children Acts of the States in India are requir- 
ed to adhere to three absolute · essentials. in 
administering the.law under the States’ Child- 
ren Acts, viz. (a) separate hearing of children 

Act cases (b) regular probation service. (с) 


Бе Ка De transfer d жаган а АГК. 
to be kept there for the unexpired period. 
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Special Court records and probation records, 
ie legal and social records. Two. further addi- 
tional but not absolute requirements of a Juve- 
nile Court functioning under the Children Acts 
of the States in India are provisions for psycho- 


‚ logical, psychiatrical and medical examination 


of delinquent, non-delinquent and uncontroll- 
able children and questioning a  juvenlle 
brought before the Court by the Magistrate 
privately. Cyril Burt (13) observes that the 
target to be aimed by Court is not isolated 
actions but determination of the causes con- 
tributing to a child’s maladjustment, in the 
society and treatment of the maladjusted child 
with a view to eradicate such causes. Since 
causes seldom float conspicuously on the sur- 
face, the Courts must have access to all avail- 
able information and possess means to make 
for every case intense investigation, According 
to the American view, with which there 
could be no difference, “the ideal of. the 
Juvenile Courts js that those are not 
looking outwardly at the act of the 
juvenile. but scrutinizing it as a symptom for 
looking forward for what the child is to 'be- 
come. The American view is reflected. in the 
several provisions made by the Iudian States’ 
Children Acts. It is not through oversight that 
Juvenile Courts administering Children Acts in 
the different States of India have been given 
jurisdiction for dealing with delinquent, neg- 
lected and uncontrollable children and have 
been given essentially the same procedure for 
dealing with all those types of children. In 
dealing with all those types of children under 
the Children Acts of the Indian States, the 
purpose to be achieved is supposed to be the 
same; to determine whether the child needs 
special guardianship of the State in order that, 
as provided for in Act. 39(f) of the Indian Con- 
stitution, the State can achieve its object, pro- 
tecting childhood and youth against moral and 








(13) Cyril Burt—The Young Delinquent, 
page 611 
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material abandonment and exploitation by the 
Society at larger. The Children Act of West 
Bengal as well as of Maharasthra, Mysore and 
Madras (14) have through certa.n specific 
provis:ons, authorised any person. to approach 
a Juvenile Court against the parent or guardian 
of a child with a complaint if the guardian or 
the parent knowingly or in connivance with any 
one else treats the child with cruelty or exposes 
it to moral danger, and if a female child, to tbe 
risk of seducton or prostitution. Law has, 
therefore, cast a responsibility on all law-abid- 
ing persons to be conscious of the duty of pro- 
tecting youth and childhood against moral and 
material abandonment or against exploitation 
by anti-social elements in the society. The 
watchful eyes of the neighbours, provided they 
are honest and law-abiding, may have a con- 
trolling influence on the parents and guardians 
of children who by their acts and conducts 
greatly contribute to the maladjustment of their 
wards in the society, thereby creating problems 
not only for themselves but also for the society 
at large, In the field of social welfare for the 
youth and childhood, States in India, have 
enacted since Indian independence, several 
laws besides the States’ Children Acts. In those 
laws of the States, specific provisions have been 
made for proper housing, medical treatment, 
continued education, improved industrial con- 
ditions, increased facilities for recreation, cau- 
tious adoption of practicable eugenic measures 
in order that the ultimate benefit goes to the 
childhood and youth making them healthy citi- 
zens of the State, 


A neglected child may be produced before 
the Juvenile Court either by a police officer or 
by an authorised person. A child treated cruel- 
ly or exposed to moral danger or if a female, 
to the risk of seduction or prostitution is a neg- 
lected child under the Children Act of almost 
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all the States in India. Section 29(1) of the 
West Bengal Children Act has made provisions 
authorsing any citizen by the order of the 
State Government who thinks that there are 
reasonable ground to believe that a child is a 
neglected child to take that child to custody for 
bringing him before the Juvenile Court. Such 
an authorised person or any person can move 
a Juvenile Court for making enquiry as to 
whether or not a child produced before the 
Court is not a neglected child or is in fact a 
neglected child or a child treated with curelty- 
or exposed to moral danger, if a female child, 
to the risk of seduction or prostitution know- 
ingly by the parent or the guardian or either of 
them in connivance with others. Even as sec. 
30(2) of the West Bengal Children Act, 1959 


‘provides that a Juvenile Court on its own know- 


ledge or information may call upon the parent 
or guardian to produce a neglected child before 
it and to show cause why the child should not 
be dealt with as a neglected child under the pro- 
visions of the State's Children Act, and may 
take into custody of the Court pending enquiry 
and lodge him in a reception home. For bring- 
ing before.the Juvenile Court a neglected 
child or a child treated cruelly or exposed 
to moral danger by its parents or guardians for 
the Court's enquiry relating to such children, 
the West Bengal Children Act, 1959 and the 
Children Acts of other States in India have cast 
a duty not only on the police officer but also on 
all law-abiding citizens. A neglected child is a 
potential criminal. To its career of criminality, 
as law finds it, the parents or guardians greatly 
contribute. As a defensive measure aiming at 
prevention of crime, law administered by the 
Juvenile Courts in India seeks co-operation from 
the law-abiding citizens in the discharge of the 
State's task of protecting childhood and youth 
against moral and material abandonement and 
exploitation by the anti-social elements in the 


— (и) Sec. 42 of the West Bengal Children — — 


Act, 1959. 
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society., The Police and а law-abiding citizens 
helping the State and its Courts to enforce the 
provisions of the Children Acts of.the Indian 
States are required under the law to discharge 
their respective duties cast upon. them by the 
specjfie provisions of the State's Children Act, 
acting in cooperation for better and healtheir 
growth of childhood and youth as healthy citi- 
zens of the States. The outworn maxim of 
traditional just.ce that the punishment shall fit 
the crime, though set to memorable music in an 
optimistic key is now, under the law, as adminis- 
tered by the Juvenile Courts under the Children 
Acts of the States giving place to the sounder 
principle that treatment, but not punishment 
must fit the. needs of a child be it delinquent, 
non-delinquent, i.e. neglected, or uncontroll- 


- able. Law now prescribes for probation ser- 


vices in each case not merely for surveillance 


UNIVERSITY LAW' JOURNAL 


but for rendering active and constructive’ help 
for better adjustment of a subject in the:sooiety 
if and when brought under State’s tutelage 
through Juvenile Court. A careful analysis of 
the provisions of the States" Children Acts .as 
administered by the Juvenile Courts in India 
would remind us that Anatole France in Le 
Jardin d> Epicure, р, 115-116 says:” . 


"Let us hope for these inconceivable beings . 
who shall one day develop out of Man, as 
man has developed from the brute. Let 
us, salute these future prodigies!” 


Shabhani Bhadrani Abhrháptà - 
Chapadaha!"! , 


^. Let Her blessings descend 


“To destroy the Evil and to restore the 
Good!" 


„ 
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The Role of a Diplomat. 
‚ү, -By | | 
. His Excellency Padma “Shri Purnendu Kumar aver ees. z 


LL. D» D. C. L, D. Litt- L D.H, 
— Minister 9. India i in ГА S. А, and Ambassador of India to Costa Rica, 
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We seize this opportunity to introduce Dr. Purnendu Kumar 
Banerjee the erudite son of our retired Principal 
Ог. Р, N. Banerjee. 


Purnendu Kumar BANERJEE, born December 1917, was educated 
at his home University in Calcutta and then at New York and Harvard. 
Professor of Law for a number of years, Dr.. Banerjee served on the Faculty 
of Arts, Faculty of Law and on the Senate of the University of Calcutta 
as an elected member. 


Dr. Banerjee was connected with labour movement and was the 
Vice-President of Bengal Railway Employees' Union, Chief Editor of the 
Railway Union Journal and Vice-President of the Press Workers’ Union. 
He was also Member of the Board of Editors of Calcutta Review. 


Dr. Banerjee joined the Indian Foreign Service in 1948 and was suc- 
cessively acting High Commissioner for India in Canada, member of the 
Permanent Mission of India to the United Nations in New York, Deputy 
High Commissioner for India in East Pakistan, Counsellor and Charge 
d'Affaires for India in Japan. Prior to his present posting, Dr. Banerjea 
was India's Minister and Charge d' Affaires in Peking. He was concurrently 
accredited to Mongolia. 


Dr. Banerjee is the recipient of national decoration “Padma Shri" 
awarded to him by the President of India in 1963 for meritorious work done 
by him, for India, in China. He has received honorary degrees of L. L. D. 
from the West Virginia State College in 1965, D.C.L. from Luther College. 
Iowa, in 1966, D.Litt. from Whitman College, Washington, in 1967 and 
L.H.D. from Wesleyan University, Kansas in 1967. 


Dr. Banerjee has represented India at a number of international 
conferences including the U.N. General Assembly Sessions (1951, 1952 . 1953, 
1954); Peace Observation Commission (1951, 1965) Security Council 
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(1951, 1952); UNICEF (1953, 1954); Social Commission (1953); Commis- 
sion on the Information from Non-Self-Governing Territories (1953); Eco- 
-nomic and Social Council (1952, 1953); Human Rights Commission (1954); 
` Trusteeship Council (1954); International Commission for Supervision and. 
` Control in Laos (1954, 1955); UNESCO (1956); ECAFE (1957); Asian- 
African Legal Consultative Conferences (1957, 1961): GATT Conference 
. (1959); the Colombo Plan Conference (1961): the World Bank and the Inter- 

national Monetary Fund Conference: ds i International Conference 
. on Social Work (1966). - 


Dr. Banerjee’ 8 sublatus include "Pages from History”, "Dis- 
armament—A review”, “Certain Aspects of ‘United’ Nations”, “Trust and 


Non-Self-Governing Territories”, “Peaceful Settlement of International 


. Disputes”. 
(—Jt. Editor ) 
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THE ROLE OF A DIPLOMAT 
Dr. Purnendu Kumar Banerjee 


In the present day and age, when the world 
uneasily stands in the ominous shadows of.a 
possible thermonuclear catastrophe, 
cliche-ridden definitions of a diplomat are not 
altogether valid. International and inter-State 
relations have become too complex and too 
delicate. The diplomat’s principal aim is and 
must be the achievement of international sta- 
bility and cooperation. 


The reader of fiction, dealing with stories of 
ancient civilizations or the histories of modern 
states, may easily confuse the stress on “cloak 
and dagger” methods with the art of diplo- 
macy. It is not long ago that diplomacy used 


to be described as the art of “lying and spy-.. 


ing.” This confusion is not helped, and is in- 
deed compounded, by modern day happenings, 
fortunately rare in occurence, when one “dip- 
lomat” or the other is expelled from a country 
for espionage or spying activities of a varied 
nature. The question that ultimately arises, 
therefore is: What is diplomacy? Is it a 
secret art that conceals unsavoury acts like dis- 
seminating suspicion or distributing bribes? 
Is it the action of forging alliances, of waging 
wars, or the mysterious hatching of sinister 
plots to overthrow governments? Or is it sim- 
ply a world of colourful figures whose gla- 
morous lives we find are incessantly splashed 
in the society columns? 


Diplomacy is none of these and yet it may, 
in some degree, be comprised of all of these 
and more when the situation so demands. The 
celebrated British authority on Diplomatic 
Practice, Sir Ernest Satow, described diplo- 
macy as “the application of intelligence and tact 
to the conduct of official relations between the 
Governments of independent States.” In brief, 
it is the conduct of business between indepen- 
dent States, preferably by peaceful means. 


The origin of diplomacy can be traced, like 


the. old: 


most human relations, to the dawn of history. 
Imagine the world five thousand years ago 
when man had just organised himself into 
tribes and was faced with the problem of safe- 
guarding the “territorial integrity” of his hunt- 
ing land. Each ‘tribe must have- realised that 


', the overlapping of their respective hunting terri- 


tories may some day cause unnecessary blood- 
shed. "Therefore, it would be advisable to 


‚ delineate their respective territories to prevent 


poaching by outsiders. But to negotiate such 


boundary agreements, representatives of one 


tribe’ must necessarily go to the land of the 
other tribe. It must have:been realised soon 
that unless these emissaries were given immu- 


.nity from molestation of any kind, the nego- 


tiations could not reach a satisfactory conclu- 
sion. Diplomatic immunity, therefore, must 
have been one of the first principles to be 
evolved in the now bulky collection of conven- 
tions and rules of diplomatic practice. The 
principle of immunity is followed in the diplo- 
matic practice of today so that members of 
foreign embassies are not subject to-harass- 
ment from local officials. ‘Thus, the role of a~ . 
diplomat, is not only to implement his coun- 


try's policies, and to formulate them, but to 


generally work towards world peace and inter- 
national cooperation. The diplomat is so call- 
ed after the official document, originally term- 
ed "diplomas", emanating from sovereign 
authority conferring a privilege or granting the 
right of representation. A diplomat is gene- 
rally known as a representative of a country 
when doing business in a foreign country Or 
more simply, a member of the diplomatic mis- 
sion. However, the word “diplomat” today is 
meant to cover a far wider variety of govern- 
ment officials. In fact, all public servants em- 
ployed in diplomatic affairs or in the affairs of 
nations, whether serving at home in the Depart- 
ment of Foreign Affairs or abroad, in the Em- 
bassies or other diplomatic international agen- 
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cies, can be termed “diplomats... In strict: 
terminology, so also is the Foreign Minister or 
the Secretary of. State іп.а:.соџпігу a .diplomat. 
in so.far.as he .functions::as a:responsible- 
statesman conducting.the relations: of his coun-' 
try with other nations.» 2. ©. .... 


In India, we e a long diplomatic - tradi-. 


tion. -The diplomatic history ‘of India .dates 
back to the third century. B.C.. It was Kaus 
Шуа, a Minister in the court .of Emperor, 
Chandragupta Maurya—a .contemporary. of 
' Alexander the Great—who wrote. а, scientific 
study оп statecraft and diplomacy . called 
Artha Sashtra. Artha Sashtra described the. 


art of administration and prescribed definite. 


rules of ,relations between , State and :: State, 
nation and nation, in war. and in peace. His 
Mandala theory described modalities to be-em-. 


ployed by an ambitious king to conquer: and. 


consolidate new territories. ` But it was Em- 
peror Ashoka, grandson of Chandragupta, who, 


was the first in India to employ: the .technique_ 


of persuasion in.international relations. .He. 
was a great champion and patron of Buddhism 
who sent his daughter, Sanghamittra, as 
India’s Ambassador to the Court of the King: 
of Ceylon. 


. The practice of diplomacy, which in a broad. 
sense, covers the main functions of a diplomat,. 
is a constantly evolving process that has chang- 
ed beyond recognition over the last five hun- 
dred years. While it would.be futile to. iden- 
tify the exact date of, change:at every, stage of 
its evolution, dt; could. be said that the transi- 


awak 


_vention and practices, that was built up and 


followed during. the Middle. Ages., Some of: 


the main ingredients of the old diplomacy were. 
the conception. that, Europe was the centre, of 
gravity in international affairs ; the establish- 


ment in each country of a. professional. diplo- : 


-~ 
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matic service on a more or less identical model; 
the axiom that negotiation “must always be a 
process. rather. than an episode and that at 
every ‘stage it must remain confidential.” 
There was also. the assumption that -great 


. powers were more important and more respon- 


sible than the small powers, which.led to the 
generally accepted principle of joint interven- 
tion by the “Concert of Europe in a dispute 
between the Small Powers.”. Old diplomacy, 
therefore, was .an unobstrusive and unpubli- 
cised process ; without hindrance from legisla- 
tive advice or consent; unimpeded by public 
curiosity ; and unaffected by the press or tele- 
vision.. It .was in the 19th century that the 
new diplomacy really took roots with the 
expansion- of colonial administration, com- 
mercial competition among great powers, and 
improvement in the media of mass communi- 
cation. The two World Wars brought about 
the end of this. period of transition and the 
new diplomacy. of the nuclear age was evolved. 
The. colonial bonds. were being threatened ; 
new and. independent States were taking their 
rightful. places in the course of world events ; 
regional groupings were loosening the hold of 
big powers; and rapid developments in tech- 
nological. fields had brought about an unpre- 
cedented expansion in the mass media of com- 
munication, These dramatic changes com- 
pletely transformed the practice of diplomacy 
and necessitated a further, readjustment of the 
role of diplomats to changing conditions. 


Take negotiations for instance. In days 
gone.by it took months for instructions to be 


|. received and an envoy abroad was expected to 
in the i9th century ; and о. ід "He 20th. T 
By “old diplomacy" is meant a.body of, con- 


use hiş ọwn initiative and, judgment in carry- 
ing out the policies outlined to him by his 
Government when he left home months before. 
In. effect, then, the envoy or ambassador on 
many occasions became the country's policy- 
maker. Some profited by this latitude in order 
to- pursue. their. personal policies. As Lord 
Malnesbury wrote, “I never received an ins- - 
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truction that was_: worth. reading." Today, 
the. situation is entirely different. 
question of great importance, an envoy .can 


get in touch with his home Government in а. 


matter of minutes to seek instructions before 
taking a.course of action that would commit 
his country.. While change may have altered 
the.concept of practising diplomacy, it has by 
no means reduced its necessity. For.the basic 


function of the.envoy or ambassador to.exe-. 


cute, explain, and clarify his country's policies 
is as valid today аз. ever.. 
Cambon wrote, "Expressions such.as old. dip- 
lomacy and new diplomacy bear no relation 
to . reality. 
like, the adornments—of dipomacy that are 
undergoing a change. .The substance must 


remain the same, since human.nature js un-- 


alterable ; since there exists no other method 
of. regulating international differences;. and 
since the best instrument at the disposal of a 
government wishing .to -.persuade 
government will always. rémain the. spoken 
words of a decent man." 


tool.of governments. . ~ Ro 3 2а 


Тһе envoy in a foreign capital must always. 
be the main source of. information: and above: 
all, the interpreter.of political trends and opi-: 


nions in the country.to which-he is accredited. 


In a country with.a democratic-.set-up the. 


formulation -of policy. is. generally in. the hands 
of the executive branch of Government, and 
the suggestions and opinions of the envoy, 


based on a first-hand knowledge of the affairs. 


of the country to which he.is accredited, -are 
of.invaluable help in the final ouuo of- the 
pouey deliberations. 


‘In ord sige: :at a policy that is- most 
practical- at the moment; the’ Government 


must base its decision upon the report -it re-- 


ceives from its envoy. This in itself is the 
most important function and responsibility: of 


, On: any. 


‚Ав M. Jules. 


_It is the outward form—if you. 


another. 


In inter-State . rela- . 
tions consent, and not command, remains. the. 
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the diplomat. Nevertheless, it is not the only 
function. The envoy also functions .as the 
most effective channel. of communication be- 
tween his government and the government to 
which he is accredited. -He alone can decide 
at what moment and in what terms his instruc- 
tions can best be executed. As Demosthenes 
remarked, “it is he who is in control of occa- 
sions and to a large extent, of events. More- 
over, he remains the intermediary ‘who alone 
can explain the purposes and motives of one. 
Government to another. If. he be. foolish,- 
ignorant, vain or intemperate, great misunder- 
standings may arise and damaging indiscre- 
tions be pepetrated.” Thus, while the primary 
function of a diplomat is to translate and- im- -~ 


plement the policies of his own government. 


and. thereby to effectively safeguard the inter-' 
ests. of his country, it is no less important for 
him. to constantly acquaint the home govern-. 
ment with the policies, thinking, апа attitudes 
of the country in which he is, in residence. - He’ 
cannot arrogate the power to. formulate. the 
policies of his country, but by performing this’ 
latter function efficiently he contributes to the’ 
decision-making .process of .the eens 
bodies of his government. 


` It is obvious, then, that over the last five’ 
hundred years there has been a perceptible 
curtailment in the initiative of freedom of a 
diplomat in carrying out his country’s policies. 
His job, nevertheless, continues to-be an im- 
portant and delicate one. He can either im- 
prove or imperil the relations of the two-coun- 
tries by his actions. To perform his formid- 
able job efficiently, therefore, he must possess 
qualities and attributes that. would normally 
not be essential for other professions. Demos- 
thenes had said, "Ambassadors or Envoys 
have no battleships at their disposal or heavy 
infantry or fortresses. Their weapons are 
words-and opportunities. In important tran- 
sactions, opportunities are fleeting: once they’ 
are missed they cannot be recovered.” Sound 
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judgment and discretion -are pre-requisites, for: 
a successful diplomat: Recently, Ambassador 
Goldberg complained that modern diplomats 
approached. every problem with an - open 
mouth. In my. opinion, what the modern 
diplomat. should have. is:an.open mind and a 
disciplined. mouth !. About 250 years ago, the: 
author. of a.great manual .in diplomacy, 
de Callieres wrote: "The good diplomatist 
must have an observant mind, a gift of .appli- 
cation which rejects being diverted by plea- 
sures of frivolous amusements,.a sound judg- 
ment which takes: Һе measure of things as 
they are, and. which goes straight to the goal 
by the shortest.and. most natural paths - with- 
out wandering .into meaningless . refinements 
and subtleties. . The .diplomatist «must ..be. 
quick, resourceful, a. good . listener,. courteous 
and agreeable ..... Above all, the good nego- 


tiator must; possess enough.. self-control _ to, - 


resist the _longing. їо. speak before .he has. 
thought. out what he intends. to вау ..... He. 
must have. a calm nature, be. able. to. suffer. 
fools gladly; and should not be given to drink, 
gambling, women, irritability..or any . other 
wayward humours and fantasies....:. Не 
should also have some knowledge of literature, 
science, mathematics and law." Knowledge 
of economics and languages is.also most 

All these qualities cannot be learnt or 
acquired in one stroke. . While some of. his 
education must necessarily. be of a formal kind, 
a lot of his, education. is a continuing, evolving 
process::. acquired. through : experience.. vand, 
' example, rather than from school’ or college. 
His span of -diplomatic service should Бе a 
period of continuous. growth, his knowledge. 
expanding as his responsibilities increase. . For 


these qualities have to be acquired through. 


hard work and adaptability. A diplomat may 
have the aptitude and the necessary skill, but 


unless these natural gifts are developed in the . 


midst of daily labour; he may tend to develop 
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into aroutine man’, impairing his imagination 
and- caucus his an 

..In these- times of TET diplomacy, pub- 
lic relations in the country of accreditation has 
become an important weapon in the armoury 
of a diplomat. Often, in democratic societies, 
influencing or appealing to the people who are 
potential voters is a useful adjunct to the func- 
tions of a diplomat in safeguarding and pro- 
moting the mterests of his country. 


His sociability, his relations with leaders of 
the community, and his. handling of the press 
and other media of. communication (whose 


influence in the formulation of ideas and poli- 


cies-is most significant) will go a long way in 
achieving ns purpose 


‚ңе should EN 5 himself informed of the 
political trends at home and the mood of the 
people at. d iis ‘time on a given issue. 


оопа as envoy fails to do his job 
objectively because he associates himself emo- 
tionally with the country of his accreditation 
or. because he is afraid to report to his home 
Government the real facts and his interpreta- 
tion of them. His reports to the home govern- 
ment may. be tailored. as to what his own 
government would like to be true, rather than 
what is really the case. This happens in a 
democratic society as well as in a totalitarian 
society, but may occur more often in the totali- 
tarian society. 
--Diplomacy today has acquired new dimen- 
sions. The technological revolution has affec- 
ted the conduct of diplomacy. Today a dip- 
lomat can receive instructions from- his home 
government in a matter of minutes. This has 
reduced -his decision-making burdens. But 
there are new problems and new procedures 
resulting from improved communications. 
Diplomacy has scaled the wall of sovereignty 
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to cultivate public opinion in the host country. 
In this the envoy is assisted by a retinue of 
diplomats. Every Embassy has a political 
section which is its key unit. The political 
section deals with the host government in poli- 
tical matters of both bilateral ‘and multilateral 
importance. Тһе Consular: section is respon- 
sible for issuing . visas, passports, care of 
nationals,etc. Then there is a cultural section 
which projects the culture of the country, and 
an information department to. influence, to 
educate and to enlighten the people. 

. Another important activity of an embassy 
today is in the economic sphere. Economics 
is playing an increasingly important role in 
both bilateral and multilateral relations. 
Foreign aid and foreign trade are in the main- 
stream of international relations. Ideally, 
foreign aid should emphasize the, concept that 
poverty anywhere threatens prosperity every- 
where, but we must realise that political moti- 
vations may sometimes be a factor. In fact it 
is often difficult, in a given situation, to say 
where politics ends and economics begins and 
vice. versa. Politics tends to mingle with eco- 
nomics. Governments have increasingly ex- 
panded .their activity in. economic and com- 
mercial spheres. A seventeenth century dip- 
lomat would have been shocked to see the 
gamut of work of a modern diplomat. 

-In the political.sphere, there are new tech- 
niques in vogue. Summit diplomacy and par- 
liamentary diplomacy are among them. Sum- 
mit diplomacy played an important role during 
the last decade. Heads of State and Govern- 
ments met directly and negotiated the terms 
of their relationship. . 


: The United Nations is the best example of 
parliamentary diplomacy. The open diplo- 
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macy of the U.N. General Assembly does not 
provide _a particularly congenial atmosphere 
for -traditional tasks of private diplomacy. 
Nevertheless, the debates serve as a useful 
barometer. of the climate of opinion, though. 
they sometimes easily generate into exercises in. 
forensic propagada. There is a well-known 
tale .of. опе delegate’s · speech . which was 
annotated in the. margin: “Weak point. 
Shout!" . : A 4 | 


But parliamentary diplomacy has its advan- 
tages too. The U.N. General Assembly pro- 
vides a forum for personal contacts, private 
meetings, and casual. discussions ; exchangirig 
viewpoints and exploratory soundings. The 
resolutions generally represent ."open agree- . 
ments privately agreed upon !" This has given a: 
new dimension to modern diplomacy. Diplo- 
macy has two facets today—multilateral and 
bilateral. Many of the Afro-Asian. States, for 
example, take a position in the United Nations 
General Assembly which, if considered bua- 
terally, is perhaps not in their national interest. 
The group psychology is at variance with the. 
individual psychology. Many-diplomats-in the 
United Nations may support a position, but they: 
dare not do it publicly for it may clash with the 
declared positions of the groups of which they 
are members. The problem of “saving face" 
Is still an important factor in diplomacy. 


In the nuclear age the heavy burden and 
responsibility of the diplomat is the pursuit of 
peace and the saving of the world from nuclear 
holocaust. . War, in the ultimate analysis, is 
a failure of diplomacy. Diplomats must not 
only look after the.national interests, but also 
the welfare of the .international community. 
The diplomat's dedicated vigilance is not only 
our hope for survival but also the promise of 
a. better world. 
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A New direction i in Inia S 
foreign Policy c E 


By Prof. SO ese: MAN Lecturer, .. 
UAM e d E Law, udin 


‘Panch Shia’; sinon means five » principles 
of- co-existence : among nations of the world 
constitutes the basis of- India’ 8- foreign policy. 
These principles which, ironically ‘enough, 
were jointly enunciated’ by ‘the late Jawahar 
Lal Nehru and‘ the Chinese-Prime Minister; 
Mr.- Chou-En-lai connote (1) ‘mutual respect 
. for. one another’s territorial integrity and 

sovereignty, (2) Non-aggression, (3 Non- 
interference in one another's- internal affairs, 
for any reasons of economic,” political or 
ideological.character, (4) Equality and ‘mutual 
benefit, and (5). Peaceful co-existence.: And 
these’ five fundamental principles of inter- 
national good beliaviour have been accepted 
expressly by-some, and at least impliedly by 
others, as the base for the foreign policy of 
the nations ‘subscribing to - these immaculate 
principles- of friendly: ‘international relations. 
Unfortunately for -the- peace-loving nations in 
general, and- for India in particular, the ma- 
jor partner іп. this :-рате of : "peaceful co- 
existence- who sponsored this ‘doctrine of peace 
and friendship: in: the world seems grievously 
to have defaulted' in living and acting up to 
these noble sentiments so solemnly defined and 
recommended for universal acceptance. -And 
the regret is-‘all the more profound that India 
and China are found quarellihg over certain 
minor territorial. claims ‘along the great Hima- 
Jayar borders.- The new Chinese republic natur- 
-ally -énough had agreed to the principle of 
‘mutual respect for one another's territorial in- 
tegrity and sovereignty of her neighbour, India, 
without ‘ever raising the. question of such ter- 
fitorial claims. 


It is amazing indeed that | 


t 


New- China's 750 million people who have 
throughout the ages lived in perfect peace and 
amity. with.India's 500 millións should now be 
posed in intermecine. warfare over certain 
minor territorial claims. not certainly beyond 
human ingenuity and sagacious statesmanship 
to adjust and reconcile. While it is none of 
our business to plead, on the analogy of the mu- 
nicipal law, that Chinese leadership is estopped 
from raising the border claims after signing 
thé Panch Shila, we feel perfectly entitled to 
suggest that the disputed territories should be 
constituted into a non-sovereign state to form 
part of a Himalayan federation compris- 
ing the other equally. non-sovereign states 
like Bhutan, . Sikkim, . also Tibet, if 
China desires, and Kashmir if India agrees 
and thinks desirable in the interest of perma- 
nent peace in the Himalayan region, as a good 
enough earnest. for repairing the breach in the 
Sino-Indian friendship considered essential for 
stability, peace and progress in -the Asian 
mankind. 


The ‘Panch Shila’, like The Ten Com- 
mandments, is an article of faith based squarely 
upon presumptions of good neighbourliness 
among nations which are often found to be 
‘built on sand which might yield and relent to 
the slightest gust of wind disturbing the entire 
edifice. . Accordingly, unilateral adherence to 
these principles may lead a nation to rack and 
ruin. If Panch Shila could be entirely relied 
upon, there. would be no need to spend on 
defence services. If all the nations were to 
adhére to these well-meaning doctrines, this 
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might warrant total disbandment of the defence 
paraphernalia resulting in consequential abo- 
lition of the Ministry of Defence in every 
country. But living as we do in an imperfect 
world, that is not going to be. Further still, 
we are not ashamed to parade our vices, 
euphemistically called our imperfections, with 
all the fanfare of publicity and propaganda ; 
and on the plea of national security billions of 
dollars and roubles are spent on`. perfecting 
nuclear weapons of destruction, which, alas, 
might prove total once the fateful occasion 
arises for pressing the button. All the same, 
the need for defence cannot be dispensed with 
altogether; for ‘defence’, to quote 
Smith, ‘is more important than opulence.’ 
But defence requirements need not come to 
serve as a boomerang or. lead to mutual des- 
truction.. The problem of defence, therefore, 
is to device just the methods whereby the 
enemy may be brought down to his knees 
without inflicting more than what is just need- 
ed to accomplish his defeat while avoiding 
destruction of. the life and property of his 
nationals. ` That being so, the use of nuclear 
weapons just goes out of fashion, while the 
need for useful and effective deterrent is: em- 
phasised all the more. 


Thé above consideration raises the neces- 
sity for signing a Geritleman' s Agreement 
among nations ensuring mutual respect for the 
borders demarcating the territories of the 
neighbouring countries.. This may also mean 
conclusion of military pacts for mutua] defence, 
and for protection against aggression from any 
conceivable quarters: The foreign policy of a 
nation must be defence-oriented, enunciated 
in a manner which might ensure full security 
against aggression of any kind. The foreign 
policy of India must be viewed in this con- 
text, in the changing perspective of the 
Taskent Agreement with Pakisthan down to 
the latest , Chinese atomic explosion to date; 


The policy of non-alignment which consti- 
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tutes the bedrock of India's foreign policy has 
practically: lost. all its, former glamour and 
flavour usually: associated with it and with its 
author who is no more. As a<matter ‘of fact, 
tlie policy: of non-alignment becomes a self- 
defeating doctrine when it is meant for uni- 
versal: acceptance.  Non-alignment.is а sin- 
gular ‘virtue ‚open -to being practised by a 
single nation only and adherence to this doc- 
trine by more than one nation simultaneously 
defeats its own purpose, and destroys its very 
connotation., For those nations which claim 
to be non-aligned . in "world politics will, con- 
trary to their own intention and purpose, con- 
stitute a third bloc aligned to one another. 
Non-alignment thus is seen to yield to a policy 
of alignment of powers, may be, to a third bloc 
clearly distinguished from the recognised 
two. Instead of the. existing polarisation of 
political forces non-alignment gives birth to a 
new bloc, which instead of helping to bridge 
the gulf between the existing two blocs will 
add further complications in world politics 
pretending to assume, may be unwittingly, the 
balance of power in the political field. And 
while the existing polarisation of forces might 
help preserve the equlibrium, the emergence of 
the third non-aligned bloc may serve to tilt 
the balance in favour of the one or the other, 
and throw the. world into the vortex of - 
total disaster, which it .has somehow es- 
caped so far. The policy of non-alignment 
is not above reproach, at least not less dan- 
gerous than the much-maligned~ blocs that 
exist and devide the world, and are organised 
in battle array ready to shoot at the enemy 
which, let us hope, they never will. 


_ The new Chinese Republic with its threat- 
ening atomic blasts poses a new, threat to 
peace no doubt. And this warrants a thorough 
reassessment of our foreign.policy, and pro- ' 


„bably under scores the need for a complete 


revision of that policy pursued so. far relying 


upon the great principles of co-existence tQ 
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which we jointly with our esteemed friends, 
the great Chinese people are committed. Now 
that there has been a unilateral breach of faith 
and a breach of contract solemn]y entered in- 
to by the parties India is free to depart from 
the policy of non-alignment while holding 
on to the Panch Shila without prejudice to her 
vital national interests, and without endanger- 
ing her right to.survival in this unequal duel 
with a neighbour that has let her down. 


Naturally, our thoughts now turn to the 
Soviet Union a none-the-less esteemed friend 
of our country, which has stood by us in our 
hours of peril when this country was almost 
simultaneously invaded from the North and 
the East. During the last Chinese assault on our 
Northern borders we secured help.and assist- 
ance from the Soviet Union both in terms 
material and diplomatic. We cannot afford 
to forget that in those perilous days the Soviet 
Union gave us the benefit of her neutrality in 
the Indo-Chinese conflict. This was evidently 
a complement to our foreign policy based upon 
the five Principles of Panch Shila. 
at the same time a tribute to the Soviet foreign 
policy as well, which was proclaimed by the 
great-Lenin, which has been wonderfully con- 
sistent in application of its Principles in actual 
performance throughout the long period of her 
emergence as a socialist state. Reviewing tbe 
international situation duirng the 23rd. Соп- 
gress of the Communist Party of Soviet: Union 
held in March-April 1966, Leonid Brezhnev, 
the first secretary of the CPSU, Central .Com- 
mittees said: ‘In the period that has elapsed 
since the' 22nd. Party. Congress, there ‘has 
been a steady growth in the international in- 
fluence of the Soviet. Union and the entire 
world system of socialism, the countries and 
peoples fighting for independence and progress 
against the yoke. of colonialism. have scored 
fresh victories, the struggle of the working 
class in the capitalist countries has become 
more active and there has been a further deve- 

11 
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lopment of the international communist and 
labour movement." And the steady growth in 
the international influence of the Soviet Union, 
it must be admitted, is the immediate and direct 
result of the Soviet foreign policy whose main 
‘aim is the struggle for the unity of the coun- 
tries of the socialist community at war with 
the colonial powers. In fact, throughout the 
entire history of its career the Soviet Union 
has. been consistently coming out in support of 
the peoples fighting for their national and 
social liberation and upholding their sover- 
eignty and independence against the encroach- 
ments of aggressors. The Soviet Kashmir 
policy is all too well-known to need elaborate 
discussion. "The Soviet Union's desire for 
strengthening of friendly relations between 
newly free countries and for the settling of 
disputes arising between them by peaceful 
means is more than a well proved by the help 
and active assistance rendered to India and 
Pakistan at the Taskent conference held be- 
tween the two warring nations under the 
grand auspices of the Soviet Union. The 
Taskent Declaration in spite of its unilateral 
repudiation in fact by Pakistan marks a great 
victory for the Soviet Union’s foreign policy, 
and emphasises once again her sincere desire 
for peace and peaceful co-existence among 
nations with different social systems, India 
also desires exactly the same kind of relation 
to prevail among nations, and as such is emo- 
tionally and also functionally aligned to the 
Soviet Union. This apparently exposes the 
myth of her policy of non-alignment which iS 
supposed to constitute the bed-rock of her 
foreign. policy. This ideological alignment 
with the Soivet Union does not in fact mean 
a repudiation of her policy of neutrality in 
disputes between nations in which her own 
vital interests are not in. danger, and as such 
even after formal alignment with the Soviet 
Union need not cause estrangement of her 
friendly relation with the USA to whom also 
we owe a great deal, Foreign policy after all 
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can-never be a static approach to world forces 
which are themselves moving and constantly 
wearing.new shapes. In fact, foreign relations 
grow-and take on new dimensions in this dyna- 
mic world, warranting periodical assessment and 
revision in the light of the ever-changing situa- 
tion. The whole conception of non-alignment is 
based upon an ugly presumption of two per- 
manently hostile blocs headed respectively by 
the USA and USSR. Later developments 
have proved that presumption of eternal hosti- 
lity between the two blocs, that concept of 
political polarisation of forces is totally wrong, 
and signs are abundantly in evidence to show 
a gradual process-of erosion of hostility and a 
process of a gradual get-together of these two 
giants in the context of the nuclear explosions 
caused- by these two nuclear powers. The 
process of the get-together has been steadily 
working towards a closer understanding be- 
tween the two nations particularly accelerated 
by the emergence of the new Chinese Republic 
as another nuclear power with obviously ag- 
gressive designs posing a threat to world peace 
in general and endangering peaceful living for 
the Asian countries in particular. In this 
changed perspective, while India cannot afford 
to be ungrateful, cannot and should not give 
offence to any quarters, her geographical con- 
tiguity to her neighbour, the new Chinese 
Republic, and her none-tóo friendly neighbour 
Pakistan, dictates for her a cultivation of 
even more friendly relations with the USSR, at 
least for the sake of her bare physical survival 
against aggression. She need not look for 
financial or economic aid from the Soviet 
Union on account of development program- 
mes ; all that she needs from the Soviet Union 
is just a guarantee of protection from nuclear 
invasion, a guarantee of her territorial integrity 
which solemnly’ undertaken will to a very 
preat extent lighten her defence budget re- 
leasing enough resources for implementing her 
development programmes. and carrying to 
fruition al]- her planning. undertaken for the 
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purpose. The Soviet guarantee will evidently 
serve as the most effective deterrent to the in- 
vader, both actual and potential, who will no 
more dare cross her borders ог: persist in cros- 
sing her borders—a guarantee to which India, 
which proclaims to be a socialist state, which 
is opposed in principle to further prolifera- 
tion of nuclear. weapons, is morally entitled. 
And for the Soviet Union extention of such a 
guarantee that we seek is fully covered by her 
foreign policy pursued over the years since 
Lenin, which seeks peaceful co-existence of 
nations, and seeks further to strengthen 
socialist forces both .at home and abroad. 
India's foreign policy shall be recast in per- 
fect harmony with the Soviet Union's, which 
will prove of supreme advantage to her, and 
albeit a little less transparently, will help re- 
lieve to a considerable extent the mounting 
tension on the SINO-SOVIET borders on the 
North where China pretends to claim quite a 
good slice of Russian territory. And this 
surely is the most psychological hour to bave 
a new look and to impart a new orientation 
to our foreign policy which under the impact 
of new developments commands new assess- 
ment, a reappraisal and a complete reversal or 
revision in the light of the fast developing 
international situation: "On the one hand, on 
September, 27, the U.S. Embassy distributed 
in the Soviet Union a Russian—language text 
of an interview with President Johnson which 
said, “We have more in common than we 
sometimes realise. Our people are more 
naturally friendly than enemies. We can both 
prasper inspite of the differences. The respon- 
sibility for the future rests in large part on 
the United States and the Soviet Union”. On 
the other hand the sharp’ ideological differen- 
ces between the Soviet Union and the Chinese 
Republic together with the insistent territorial 
claims of the latter against the former attend- 
ed with frequent -border skirmishes might in- 
evitably terid to drive the Soviet Union closer 
to the U,S.A, It is for India now to help the 
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process of the get-together of the two super 
Powers by throwing in her full weight on the 
side of the Soviet. Union. And a mutual de: 
fence pact, a military alliance, call it whatever 
you will, is not totally ruled out, which will 


be of mutual advantage to both the Soviet ` 


Union and this country.. The conclusion of 
mutual defence treaty with the Soviet Union 
need not be misconstrued іп other lands, 
which is prompted solely by the twin most 
compelling considerations of non-proliferation 
of destructive weapons, and the even bigger 
urge on India's part for mere physical survi- 
val. It was perhaps a part of Nature's Grand 
Strategy most adroitly contrived that the 
Soviet Union, the new Chinese Republic and 
the Indian Union should be not:only living in 
peace and mutual respect for one another's 
territorial integrity comprising as they do not 
only the major portion of the world’s ‘territory, 
but also constitute the overwhelming millions 
of her population, but should also be united 
in one solemn resolve to hold .аіоё the banner 
of peace and. freedom for the hungry and the, 
exploited. But when one of them goes wrong 
it becomes incumbent upon the other two to 
unite and strengthen the forces of peace and 
freedom for all, to restore the equilibrium of 
forces lost only temporarily, let us hope, dur- 
ing the transition period. . The suggestion for 
a swing to the Soviet Union might in some 
quarters sound preposperous ; but to impartial 
observers it would just seem strange. that after 
swallowing the American camel we should be 
straining at the Russian gnat which, be it 
noted, never bites. On the contrary, while the 


proposed alliance of Powers might be inter- 


preted as a great triumph of the Soviet foreign 
policy, which is well deserved, this will also 
serve to сопіаш the unfortunate Chinese ag- 
gressive intent in the immediate context, and 
help open up new ayenues of peace and 
fiendship between the two countries and their 
other neighbours after the transition period— 
or should we say—the gestation period is over. 
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The. Sino-Soviet border it should. be. noted 
stretches some 4500 miles from the Pacific to 
the heart of Central Asia. At the Pacific end 
of the line the Chinese have laid large claims 
to lands of the Soviet Union while at the 
Western end of the border—the Chinese pro- 
vince .of Sinkiang and the Soviet Republic of 
Kazakhstan there have been regular border 
incidents leading to further worsening of the 
Sino-Soviet relations. This just provides the 
opportunity for a more urgent Indo-Soviet 
close up which is expected to prove of mutual 
benefit to- both. We. do urgently need an 
atomic deterrent to twist the Aggressor's arms 
and this only the Soviet Union can offer with 
greater advantage than any other because ot 
her peculiar geographical position which none 
else. possesses. (Committed as we are to the 
policy of non-proliferation of atomic weapons 
we can do no better tban seek such alliance 
‘with malice towards none, with charity for 
all”. With no atomic weapons at our disposal 
and with no present intention to make any in 
future it is about time we. choose between the 
alternatives of survival and annihilation, be- 
tween slavery and freedom, between honour 
and disgrace abounding. To all close students 
of International affairs the Indo-Soviet alli- 
ance will appear to be Nature's Grand devise 
for keeping on a permanently stable basis the 
ever changing political equilibrium in the Asian 
main Jand. Let us not misread history and 
let us not fall apart. 


Of course, there is nothing surprising 
that the foreign policy formulated in a differ- 


ent perspective will fail us completely in a 


totally changed context. Our future foreign 
policy, shall accordingly be quite a departure 
from the traditional path pursued so far with 
questionable benefit to our national interest. 
The policy of non-alignment has proved at 
best a negative approach making us suspect 
in the rival camps without yielding much tan- 
gible dividend in political, economic or mili- 
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tary terms. The new enunciation of foreign 
policy attempted in these pages is very likely 
to be misunderstood by our friends both here 
and abroad‘; but none the less welcome in 
the larger interest of the nation. The emerg- 
ence of New China as a nuclear power with 
intentions none too friendly with us surely 
warrants a drastic revision in our policy enun- 
ciation, as envisaged above. India has raised 
more than one generation of English-speaking 
people on her soil which has obviously brought 
us much nearer to the English-speaking na- 
tions and to the American people for that 
matter. English language has served to fos- 
ter a kind of emotional integration, a bond of 
unity in diversity, a meeting of the minds 
which cannot but grow-from more to more as 
years roll on; and the possibilities of a rup- 
ture in that relation seems quite remote, almost 
unthinkable. That apart, the great services 
rendered by the American Government and 
her people in our economic reconstruction and 
rehabilitation are such as we can never afford 
to ignore or forget either. But our closer al- 
liance with the Soviet Union is dictated by 
considerations even more profound, more than 
merely national interest. It is just one signifi- 
cant step towards bringing the two giants to- 
gether, which alone can bring permanent peace 
in the world. Her military alliance with the 
Soviet Union alone can ensure India’s national 
territorial integrity and thus can release us 
for the bigger task of bringing about a Union 
of hearts between the U.S.A. and the U.S.S.R. 
just the sine qua non for enduring world 


mi 
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peace. Once we have effected-the proposed 
alliance with the Soviet Union our Ambassadors 
posted in the two countries should be inter- 
changed every six months to forge the Union 
of hearts between the two traditional rivals. . 


It will perhaps be admitted that we do not 
make much distinction between -policy and 
principle ; and so even as we were not free 
politically we did send out at least two Am- 
bassadors to the world abroad—Vivekananda 
was no stranger to the U.S.A. of those days, 
nor was Tagore to the Soviet land. Even as a 
free nation we have not changed our foreign 
policy—the principle of universal Brotherhood 
It needs reasserting once again that the new 
direction in our foreign policy as suggested 
herein is just dictated by the need for self 
defence as a prelude to the greater need. for 
defending a peaceful world order where both 
peace and plenty may co-exist to the great 
relief of all mankind. And practical states- 
manship consists in looking for aid in .quar- 
ters which are generous not only by nature, but 
also by necessity, prompted by considerations of 
geographical contiguity and expectations of 
mutual reciprocity as well. Foreign military 
aid without military base on .our soil should 
constitute the nucleus of our foreign policy in 
this nuclear age. And the Soviet Union natur- 
ally enough satisfies our criterion of choice 
as an ally in this world of international inter- 
dependence without prejudice to our claims to 
assistance and protection -from other equally 
friendly nations. 


The Constitution of- India . 
and Governor's powers 


~ 


PROF. D. N. GUHA THAKURTA, M. A,LL. 


Much has been talked of in respect of the 
constitutional provision regarding. powers of 
the Governor. . Commenting. adversely. to the 
powers exercised by the Governor some have 
Observed referring to the conventions followed 
‘in United Kingdom that convention does not 
empower. the Governor.to resort to the step 
- taken. They have referred to the dismissal .of 
fox-North Coalition in 1783.and have also re- 


ferred to the Judgment.of the Privy Council in 


Adegbunro Vs. Akintola. It may be stated 
that our.constitution being a written one we 
must. be guided by the provisions specifically 
made in.the constitution. Where the provi- 
sions are quite clear it is needless to twist the 
expressions. too much to admit of a meaning 
which they.do not .really convey. to create 
ambiguity where there is none only to suit the 
needs of politics. Article 163CI(1) empowers 


the Governor:to exercise. his function with the 


aid and advice of the. Ministers except in so 
. far.as he is by or under the constitution requir- 
ed to exercise his function in his discretion. 
If any question arises whether. any matter is 
ог is not a matter as respects which the .Gover- 
nor is by or under.the constitution required to 
act in his discretion, the .decision of. the 
Governor in his discretion shall be final, and 
the validity of anything done by the Governor 
shall not be called in question on the ground 
that he ought or ought not have acted in his 
discretion. Almost similar provision is there 
with regard to the powers of the President in 
respect of the Union in the words “there shall 
be Council of Ministers with the Prime 


- - 


ыш 


Minister.at the. head to aid and advise the 
President in the exercise of his functions." 
The provisions of Articles 163(1) and 74(1) are 
in a sense. similar excepting this that the 
Governor can exercise his discretionary powers 
under certain circumstances, which is not 
spoken of in respect of the President in Art. 
74(1). 


- Paragraphs 9 and 18 of the sixth Schedule 
specifically empower the Governor to exercise 
the discretionary powers and Article 239(2) 
may also be referred to in this connection. 


_ Paragraph 9 of the sixth Schedule provides 
that the share of the royalties accruing each 
year from licences and leases for the purpose 
of prospecting for, or the extraction of mine- 
rals granted by the Government of Assam in 
respect of any area within an autonomous dis- 
trict as may be agreed upon between the 
Government of Assam and the D.strict Council 
of such district shall be made over to that 
District Council and that any dispute as to the 
shares will be determined by the Governor in 


. his direction and his decision shall be final. 


Paragraph 18(2) provides that until a notice 
is issued under С1 (1) of the paragraph the ad- 
ministration of the Tribal area shall be carried 
on by the .President through the Governor of 
Assam as his agent and the Governor shall act 
in his directon in discharge of his function 
under the paragraph. 


86 


Article 239(2) also empowers the President 
to appoint a Governor of a State as the ad- 
ministrator of an adjoining Un.on territory 
and the Governor can exercise his function 
independently of his Ministers. 

Referring to Art. 74(1) it may be observed 
that though the article authorises the Council 
of Ministers to aid and advise the President in 
the exercise of his function there is no provi- 
sion which can compel the President to take 
the advice of his Cabinet to discharge his 
functions, . 

j- od, 7i 

‚И will not TN out of place to mention the 
Word of- Dr. Rajendra Prasad Pronounced in 
Constituent Assembly “Although there is no 
specific provision in the Constitution itself 
making it banding on the President to accept 
the advice of his Ministers it is hoped that the 
convention under which in England the King 
álways' ‘acted on the advice of his Ministers 
would be “established in this country also and 
the President ‘would become a Constitutional 
President in all matters.” Similar observation 
may be made in respect of the powers of the 
Governor with regard to State that there is no 
compelling provision for which he will be 
bound to follow the advice of the Cabinet. If 
the crisis is like this that the Chief Minister 
has no majority behind him and the Ministers 
are not Boing to submit resignation and if it 
transpires ` ‘that’ the policy adopted by “the 
Ministry does not get the support of the elec- 
torate ‘dismissal of the Ministry is the inevit- 
able сае 

In connection viti the Constitutional crisis 
in 1913 Dicy observed to the effect that if the 
Ministry did not advise dissolution and despite 
the support of the House of Commons if it was 
ascertained by the King that the policy fol- 
lowed by. the Ministry did not get the support 
of . the ‘electorate: the Sovereign could dismiss 
the ministry and the Sovereign .could dismiss 
individual ministers also, but the policy was 
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rarely resorted to. Instead of taking recourse 
to that policy he would try to pursuade the 
individual ministers to resign. That is the 
convention followed. >`- AE К 

Аз the Article 164 of the Constitution of 
India provides that the Ministers are appoint- 
ed by the Governor and they hold осе during 
his pleasure can we not reasonably infer fol- 
lowing the provisions of the General Clauses 
Act that the Governor retains the right to dis- 
miss the Ministers also? The observation that 
there being specific provision in the Constitu- 
tion regarding matters in which the Governor 
may act in his discretion, .he has no discretion 
to dismiss the Ministers except on their own 
advice seems to be a self-contradictory proposi- 
tion. Lord Redcliffe also pointed this out in 
dealing with a similar argument in the case 
reported in 1963 A.C. 614. 

The system of һауе a Speaker in . the 
House started in the Middle ages, the first two 
Speakers: being Peter.dela Mere. and Sir Thomas 
Hungerford appointed ів 1376 and 1377. The 
Speaker is to preside over the debates of the 
House otherwise than in Committee and to ad- 
vise the House in its proceedings. He must 
be for all practical purposes impartial and 
above all party polemics. It was for this rea- 
son that Mr. Gladstone opposed the appoint- 
ment of the Speaker from the Treasury Bench : 
"It would not be wise or allowable (he said) to 
propose any candidate taken from the Trea- 
sury Bench ; upon these grounds specially, that 
it- would be ‘most difficult, at any rate at pre- 


' present, to relieve any such person from the 


suspicion of partiality; that precedent does not 
run in this direction’; and that ‘a resort to such 
a measure, in critica] times, would not be 
without -a tendency to lower the dignity of the 
Chair by giving rise to a suspicion that the dis- 
posal of it had been made use of to serve the 
purposes of the -Government"—Letters of 
Queen Victoria, 2nd series, II, P 164. The 
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nomination of the Speaker was aot looked Character ана he is to йыш his d 
upon with favour and even the proposal for character for all purposes. 
nomination of the popular one like Mr. Camp- | 
bell—Bannerman was not accepted as it might It is ете to repeat that the Speaker’ S 
amount to acceptance of the principle of function being presiding | over the House, giving 
taking a principal member of the Cabinet and ‘advice and rulings on procedure, challenging 
| placing in the Chair and-rendering the Speaker- the validity of- appointment and, dismissal: of 
ship a purely party appointment. As ѕооп `аз: Ministers is beyond his competence.* : >. . : 
he is appointed he divests himself- of his party ' , [] ооо 
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CONSTITUTIONAL DEVELOPMENT FROM BRITISH 
EMPIRE TO COMMONWEALTH OF NATIONS 


By. 
Somendu Kumar Banerjee, M.A. (Calcutta), 
AM. (Fletcher) M.L.D. (Harvard-Tufts) 


Sri Somendu Kumar Banerjee is the son of Dr. Purnendu Kumar Banerjee and the 
grandson of our retired Principal Dr P. N, Banerjee, In this issue of the journal 
we are fortunate to publish the blessings of Dr P, N, Banerjee, an article by his son 
Dr. P. К, Banerjee, and finally this article by his grandson Sri S. К Banerjee—Jt, Editor 


Introduction: From First Empire to Second Empire 


The Colonia] Laws Validity Act of 1865, 
along with the famous Declaratory Act was 
regarded at its inception, as one of the great 
charters of colonial independence. In retros- 
pect it may be seen as marking a significant 
watershed in the constitutional development of 
the Empire. 

In the years preceding these great constitu- 
tional changes, the old system of Empire had 
been gradually crumbling. Turgot likened the 
Plantations to “ripe fruit”, ready to drop off 
when the time came? Britain's imperial in- 
terest shifted from the settled Colonies to those 
of alien races, and the 19th Century saw India 
replace America as the heart of the Empire. 

The Colonies themselves had been growing 
restive. In 1837, the defiance of Canadian 
opinion by the somewhat less than competent 
Governor, Sir Francis Head, kindled the 
December Rebellion? This led Lord Mel- 
bourne to remark in a letter to Lord Durham 
that the “final separation of those Colonies 


might possibly not be of material detrimént to 
the interest of the Mother Country”.‘ But if 
the Colonies were to be retained, then they 
were to be retained as dociley as possible. 
Accordingly, Lord Melbourne commissioned 
Lord Durham as Governor General of Canada 
in 1838 and asked for a report on the Imperial 
System as it functioned in the Canadas. The 
resulting Durham Report came to be regarded 
as a landmark dividing the constitutional his- 
tories of the First and Second British Empire, 
and had its merit in that "it recognised the 
necessity of conceding responsible government 

. . as а corollary of Representative Govern- 
ment” Thus the Durham Report, while 
emphasising that it did not wish to suggest the 
limitation of the Crown prerogatives, urged 
that certain control over matters of local -in- 
terest should be given to the Colonies. So 
despite the adverse ruling (against the New- 
foundland Legislature) of the Judicial Com- 
mittee of the Privy Council in 1838 (in Kiely - 


т. К. C. Wheare, The Statute of Westminister and Dominion Status 
l (sth ed., London: Oxford University Press, 1953), p. 79. 

2. Edger McInnis, T'he Commonwealth Today (Sackville, N.B. Canada : 
Mt. Allison University Publications, 1955), p. 5. 

з. D. L. Keir, The Constitutional History of Modern Britain 1485-1937 
(3rd ed., London: A & C Black, 1947), p. 443- os a 
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5. Keir, The Constitutional History of Modern Britain (3rd ed.) p. 443- 
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y. Carson) and.the misgivings of Colonial 
Secretary Russel in June 1839, Durham's . sug- 
gestions for responsible government were. gra- 
dually incorporated into the Colonies*. .. — 


The 1841 Act шша] the ТТ dud in tbe 
same year Under Secretary . for the Colonies 
Herman Merivale, in “his Oxford lectures, 
stressed that the union and link between the 
Colonies and the Mother Country should subs- : 
titute its protective character for a more fede- 
rative one. In 1847 Lord Elgin introduced 
party government in Canada. In the area of 
trade and commerce, Huskinson, as the Direc- 
tor of the Board of Trade, stressed the need 
for reciprocity, and it was largely through his 
efforts that: the restrictive Navigation Acts were 
repealed.in 1849. By 1854 the notion of intro- 
ducing responsible government by degrees was 
wholly abandoned and a separate secretariat 
for the Colonies was ‘established.’ This was 
done on: the premise that the Empire was a 
Federated organization and required to have 
its administration distinctly separate from that 
of Great Britain. From here on the constitu- 
tional development of the Colonies ' followed 
two basic trends: that of closer integration as 
seen in the British North America Act of 1867, 
and that of further “emancipation. Thus the 
restrictions of the Durham Report on Colonial 
autonomy "were eroded away. Ву the .Асіѕ ої 
1840 and 1852 control of unoccupied land im 
Canadian the provinces was handed over. In 
1858 the first Canadian tariffs were imposed on 
British goods.? Nor. were these concessions res- 
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tricted to Canada alone; in 1852 the British 
Government decided to entrust to all the Colo- 
nies the-task of making their own contitutions. 
“In this, great consideration was given to the 
desires of the Colonies to define and delimit 
the- respective spheres of Imperial and Colonial 
Sovereignty.: .In some- cases this required 
formal ‘legislative enactment by the Imperial 
Parliament, and the Colonial Laws Validity 
‘Act is certainly the most шр of these 
пагоне. > 


The Colonial Laws Validity Act, 1865 

In the early 1860’s, Justice Boothby of the 
Supreme Court of Southern Australia declared 
as invalid a number of Acts of the Southern 
Australian legislature on two grounds. Firstly, 
any colonial law which was repugnant to the 
law of England was to be regarded as void. 
In this category the Justice included parts of | 
the Constitution Act of 1855-1856. Secondly 
such Colonial legislation as the Governor was 
obliged -to reserve was invalid if the Governor 
had failed to reserve it and instead had given 
his assent to it. Thus the Real Property Act, 
the entire Constitution Act and the Electoral 
Act were to be regarded as invalid. 


Coming as it did, after years of growing 
colonial emancipation, Justice Boothby's judg- 
ment raised immediate consternation and con- 
troversy. The matter was ‘therefore soon re- 
ferred to the Imperial Law Officers in London. 
The Law Officers felt that the Justice’s doc- 
trine“ of Eyed based as it was on the 
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natural and automatic extra-territoriality of 
English Common Law, was far too wide. The 
Officers felt that a Colonial law should be 
declared invalid only in so far as it was repug- 
nant to an. Act of the Imperial Parliament 
Which extended to that Colony, or if it was re- 
pugnant to a fundamental principle of English 
Law. However the Officer’s distinction be- 
tween fundamental and non-fundamental prin- 
ciple remained somewhat ambiguous, Funda- 
mental principles thus vaguely remairied those 
which were “equally applicable in the nature 
of things to all Her Majerty’s Christian sub- 
jects in every part of the Dominions". The 
Law Officers went on to find Justice Boothby’s 
second ground equally untenable. But they 
did observe that those Bills which the Gover- 
nor was obliged to reserve by Imperial Statute 
but failed to do so would be regarded as in- 
valid. Thus in their opinion the Electoral Act 
of 1856 was to be declared invalid. 


However the matter remained unsettled and 
on June 29th 1865, the Imperial Parliament 
passed the Colonial Laws Validity Act. In 
retrospect, it is somewhat surprising that an act 
of such crucial importance was passed with 
hardly any discussion or debate in Parliament.” 


The Colonial Laws Validity Act dealt with 
the three issues at hand, the doctrine of repug- 
nancy, the problem of reservation and the 
extent to which Colonial Legislatures could 
amend their own constitutions. In confirming 
the opinion of the Imperial Law Officers, it 
found only one criterion of repugnancy. How- 
ever it disregarded the fundamental principles 
of English Law as the second qualification to 

the test of repugnancy. In its section four, it 
se Ета ee, 
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dealt with the question of the effect of failure 
by the Governor to observe the Crown’s ins- 
truction to reserve certain Colonial Acts. Th 
this it indicated that only those which were 
required to be reserved by Imperial Statute 
would be regardéd as invalid if the Governor 
failed to reserve them. In its section five it 
confirmed the Colony's competence in amend- 
ing the constitution of its Legislature.” 


The Colonial Laws Validity Act was later 
put to test and reviewed at length in the case 
of Phillips v. Eyre (1870). The effect of the 
Act is well stated by Keir and Lawson in their 
book Cases in Constitutional Law (p. 414): 
"The intention of the Act was to quiet doubts 
which had been suggested by a Colonial court 
concerning the validity of Colonial Acts which 
were inconsistent with English Law, and 
having set up its one criterion of repugnancy, 
the Act at once emphasised the fact that it 
imposed no other. The third section is just as 
important, just as categorical, as the second. 
The Act is not and was never meant to be a 
Colonial Laws Invalidity Act".* Thus it is 
clear that the Colonial Laws Validity Act was 
an enabling rather than a restrictive Act. It 
took away no powers previously enjoyed by the 
Colonies, since even before the Act, it was 
recognized in law as well as in practice, that 
a Colonial legislature could not repeal a an Act 
of the Imperial Parliament.” 


But while the Colonial Laws Validity Act. 
was passed in order to extend the powers of 
the Colonial legislature, it also reasserted, for 
the first time in a statutory form, the overriding 
supremacy of the Imperial Parliament. 
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Colonial Laws Validity Act : 
Restrictive Interpretation. 


Ite: ^: |. ү 


So despite the emancipatory trends reflected 
in the Act, Todd' could write in 1880: “Thè 
Colonial possessions of the British- Crown; 
howsoever acquired and whatsoever- may be 
their potential constitutions, are subject at all 
periods of their existence tó the legislative con- 
tral 9f ше Ainperial | Parlament ББ E 

Thus additional fetters remained on the 
development of self-government in the Colo- 
nies.. In ‘this we may first consider the- limits 
of the legislative sovereignty--of~ the - Colnoies. 
First it is seen that the legislation, they enacted, 
though embracing - every- topic - included - under 
the comprehensive heading of “peace; order-and 
good government,” was- limited: iri its range-of 
operation to -the- territorial -boundaries ‘of the 
Colonies themselves. Secondly there ав the 
limitation- iinposed by-the Colonial Laws- Vali- 
dity Act, but with one. modificaton.-:. Thàt 
is, it was -recognized -that "once: à- legislative: 
institution: Was granted: to- a colony, - the- rela- 
tion of the Crown to-that Colony was the same 
as the relation of the Crown to the United King- 
dom."Finally, to ensure legislative conformity 
in important matters such as merchant shipping, 
Imperial Statutes took the place -of Colonial 
legislation. However; their number was small 
and did not increase significantly. x3 ; 
.` The next area .under consideration is the 
extent of Imperial control over Colonial legisla- 
lation. In this we find it hard to set rigid 
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limits to define the spheres of the respective 
legislative powers.. But to a great extént we 
find Lord Mansfield's judgment in Camipbell ү. 
Hale, that the colonies were held by the Crown 
under the authority of the Imperial Parliament, 
to ring true.? Thus there existed the Gover- 


‘not General's: power to refuse assent or to 


reserve the Bill for the King's pleasüre and the 
Crown’s power to refuse despite the Governor 
Genéral's assent. Thé Governor Genéral’s 

discretionary power of reservation was thus 
written into the Constitutions of New Zealand, 
Australia and the Union of South Africa. 
Obligatory reservation of a special character 


' was included in the aforementioned constitu- 
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tions- for disallowance by the Crown. 


As regards the right.of the Colonies to 
amend the constituton оѓ. their legislature, this 
was either implied from the Colonial Laws 
Validity Act or expressly granted. Only the 
Cahadian Constitution required ‘recourse ` to 
Imperial шоу action for its amendment," 


Regarding legislation in the domestic Sphere, 
the convention set out by the Secretary of State 
for. the Colonies Lord Glenelg in 1839 was still 
valid (qualified of course by the Colonial Laws 
Validity Act), In-this he said that Parliamen- 
tary legislation in any subject of exclusively 
internal concern, in any British Colony pos- 
sessing a representativé assembly, was as a 
rule unconstitutional." There were however 
certain exceptions to this. Thus where the 
Colonial Legislature lacked power to legislate 
itself, the Imperial Parliament legislated at its 
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-request. The British. North America Act of 
1867 was amended eight times between: 1871 


and 1940 in this way. here меге also: occa- 


sions when Colonial Acts were in need of being 
validated by the Imperial Parliament, like the 
Australian Acts of 1862-1863. Finally in the 


area of Imperial affairs where the Colonial legis- 


latures were limited extraterritorially,, the 
Imperial Parliament legislated in their stead as 
in the Fugitive Offenders Act of 1881. More- 
over, despite the convention of colonial con- 
sent, the overriding control of the Imperial 
Legislature remained in so far as the old laws 
could be entirely repealed. Thus even as late 
as 1926, an Act of the Canadian legislature 
was found to be repugnant to Imperial Acts of 
1833 and 1844 and was thereby declared 
invalid on the basis of the Colonial Laws 
ш Act Formula.? 


Thus the limitations of.disallowance, reserva- 
tion, lack of extraterritorial power and the 
supremacy of the Imperial legislation. was. im- 
plied from the Colonial Laws Validity Act 
were considerable. But. within their own 
sphere and subject to these restrictions . the 
Colonies had begun to enjoy a large measure 
of sovéreignty. In the words of the judgment 
in Phillips v. Eyre (1870) *. . . a confirmed act 
of.the local legislature lawfully constituted, 
has, as to matters within its own, competence 
and the limit of its jurisdiction, the operation 
and force of sovereign legislation, though gub- 
ject to be controlled by the Imperial Parlia- 
ment"? 


22. este, The Statute of Westminster, p. 79. 


23. Ibid, p. 84. 
24. Ibid, p. 86. 
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The Close of the Century. 


During the reign of Queen Victoria, the 
British’ Empire had reached its zenith and the 
British policy of Empire can be said to have 
been directed by the laissez-aller doctrine from 
the mid-1800's on. А | 


But as the century came to a close, various 
changes took place which were followed by a 
revival of interest in the Empire. There were 
a number of reason for this. Internationally 
there was the growing trade, rivalry and 
scramble for colonies with the other European 
powers. More serious still was the ascendency 
of Imperial Germany, destroying for it Bri- 
tain’s 19th Century balance of power.” Indus- 
trially, Britain no longer held her leading posi- 
tion. One Royal Commission of Trade noted 
in 1890 that Britain had been already surpassed 
in steel production by both the United States 
and Germany.” Domestically, things looked 
no better as Britain’s population rose in twenty 
years by seven million to an approximate 
thirtythree million in 1891. Moreover, Bri- 
tain s agriculture, unprotected in the major 
depression of 1870, had never fully recovered. 


Meanwhile, colonial pressure for further 
independence. grew. Robert Lowe, in a 
speech at.Sydney College was most emphátic 
when he said “А line should be drawn bettern 
Imperial and Colonial legislation, and all 
meddling interference of domestic nature 
should be utterly and forever renounced” ñ 


— 


25. McInnis, The Commonwealth Today, p. -6. 
26. Paul Knaplund, The British Empire 1815-1939 (Harper. са Bros. 
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As a reaction to the.colonial demands and. 
impelled by the fear of aggression as.a centri-.. 


petal force, the Federative movement gained 
momentum in England: And in 1389, certain 
prominent members of the Liberal Party, such 
as W. E. Forester, Lord Rosenbery and James 
Bryce formed the ` Imperial Federation 
League." 


In 1895. the отсан for the Imperial 
Federation acquired its strongest Voice in 
Joseph Chamberlain who came to head the 
Colonial Office until 1903. In 1897, Queen 
Victoria's Jubillee Celebration year, he urged an 
assembled Colonial Confernce to consolidate 
the Empire through a Customs Union, Defence 
Union, and a Central Council of Empire.” 
The Colonies, however, did not receive his 
suggestion favourably and were on their, part 
determined to gain some control over the 
foreign policy Britain was committing them to. 
But despite the fact that the 1897 Conference 

. did not resolve anything of significance, it is 
relevant to note that at this Conference the 


assembled Prime Ministers were in fact repre- . 


senting their Colonies and were authorized to 
speak out for them.” 


This Conference System was soon n forma- 
lized at the Conference of 1907. Ву then, 
with the addition of Newfoundland, the selí- 
governing Colonies numbered five. In a roso- 
Jution of April 20, 1907, it was decided that 
such conferences were to Бе held every four 
. years and that a permanent conference and 
information machinery be established in the 
form of a Secretariat under the Secretary .of 
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State.for Colonial Affairs." In line with the 
Colonies’ demand for more autonomy, the phrase 

“self-governing Dominion” was adopted, This 
Status received its legal recognition in a few 
Acts of the British Parliament in 1911.* 
However Britain was still somewhat wary of 
granting complete independence too quickly 
and in 1911 Mr. Asquith declared that *autho- 
rity” cannot and should not be shared in so 
grave a matter as Foreign Policy"? 


The Empire was however moving toward 
the first phases of its final dissolution. In 
August 1914 the First World. War broke out, 
adding its tremendous centrifugal forces to this 
process." On January 15, 1915, Sir Cliford 
Sifton in a speech at the Canada Club in Mon- 
teal clearly stated that Canada had entered 
thé war éntirely on her own voilition. 


Though any specific decisions on the future 
status of the Dominions were regarded as being 
too complicated and vital to be discussed be- 
fore the termination of the war, the Imperial 
War Conference of 1917 resolved that "any 
readjustment of the constitutional relations of 
the component parts of the Empire, while 
thofoughly preserving all existing powers of 
self-government and complete control of Domi- 
nion affairs, should be based on full recogni- 
tion of the Dominions as autonomous nations 
of an Imperial Commonwealth . [and that 
readjustment] ; should recognise the right of 
the. Dominions...to an adequate voice im 
Foreign mx ...and should provide effec- 
tive arrangements for continuous consultation 
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in all ud cu matters of common Imperial 
concern . or 


But esl and ЖО the Dominions 
had fought the war as Colonies. Sir Robert 
Borden, Prime Minister of Canada voiced this 
frustration at the first conference held after the 
war when he declared that he “had not come 
to partake in a light comedy.” Hoping to 
allay these frustrations, the Colonial Secretary 
Lord Milner in a statement in Parliament on 
July 9, 1919 said that “the future relations 
(between Great Britain and the Dominions) 
are to be on a m of out. and out equality 
and partnership" < 


The 1921 Conference, however, heralded no 
significant Intra-Imperial ‘changes and in fact 
the majority of the Dominions, with the excep- 
tion of Canada and South Africa, acquiesced 
to their status. The Australian Prime Minister 
refiected the passivity of the Conference when 
he said that there was “no need to set down 
in black and white the relations between Bri- 
tain and the Dominions".* The Conference, 
while failing. to resolve anything specific, did 
recognize, in a general way, the need on | the 
Intra-Imperial relations.. This was staunchly 
supported in a speech by Lloyd George in the 
House of Commons on August 18 the same 
year.” | 
. One of the first steps. in this process of re- 
adjustment came in .the Conference of 1923 
when Britain abandoned its stand of 1911 and 
1917 entirely and gave the Dominions full in- 
dependence in foreign . affairs." T 


Bi. McInnis, The Commonwealth Today, P- 8. 
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The Imperial Conference of 1926 and — 
the Statute of Westminster 1931: . 


“The Imperial Conference of 1926 was, ironi 
the moment it convened, far different in its 
mood and córitituency from its predecessors. 
Thus while Australia, New Zealand and New- 
foundland still adhered to the policy of acquie- 
scence seen in the last conference, General . 
Hertzog, Prime Minister of-South Africa based 
his opening speech on-the essential point that 
the Dominions had to have a status of equality 
with Britain. -Mr. MacKenzie -King, Prime 
Minister-of Canada, frustrated by the Canadian 
Governor -General -Lord Bying’s refusal -to 
grant him dissolution of the Canadian Legisla- 
ture and by the decision of -the Judicial Com- 
mittee: of the Privy Council in -Nadan v. King, 
added his voice to that of General d 


Responding to this pressure, the Galtes 
formed a Committee óf- the- Whole -designated 
as the - Inter-Imperial. -Relations `` Committee 
under Earl Balfour to A the PINANG of 
censtitutional са hi 

The Conilttss —2À eight CP areas 
of inequality of status between Great Britain 
and the Dominions, -‘They were as follows: 
(a) the form of the Reyal Title with reference 
to-Ireland, (b) the position and- power ofthe 
Governor ‘General with partieular reference to 
Lord Bying's decision, (c) the Royal preroga- 
tive of disallowance and- reservation of bills; 
(d) the extraterritorial limit to colonial legisla- 
ton, (e) the legislative inequality implied in 
the Colonial Laws Validity Act (since-in law. 


к» Sbilis 
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the Dominions were still Colonies), (f): the-issue 
of the Judicial Committee of the Privy Council 
remaining as tbe highest court of appeal for 
the Colonies, ‘and. finally; (р) the problem of 
granting the Colonies independence in the соп» 
duct id their foreign пош" E ж М 

“While the Comites Gould: submit its: con- 
шк on the question of the Royal Title, the 
status: of the: Governor General, the appellate 
role of the. Judicial Committee: ofthe. Privy 


Council and the question of more‘colonul auto-: 


nomy in Foreign Affairs, it felt that the remain: 
ing problems required more extensive consi- 
deration. To this end it suggested that a spe- 
cial committee be set up to study these other 
constitutional issues." 


Of these remaining constitutional issues, the 
mosf important and significant one was the 
question of the supremacy of Imperial Legisla- 
tion over Colonial Legislatin as clearly impli- 
ed by the Colonial Laws Validity Act. This Act 
when enacted was regarded as the palla- 
dium of colonial legislation but by 1926 
it was contended to be a great burden on 
them. In commenting on Imperial law 
vis a vis Colonial law in general and the 
effect of the Colonial Laws Validity Act in 
particular, the Conference had been very 
guarded. It had distinguished between Im- 
perial and Colonial Legislation only on the 
point of the extra-territorial limits that im- 
pinged on Colonial Law. As regards the 
Colonial Validity Act, it felt that uniformity 
in legislation should be ensured by enacting 
reciprocal acts.in Britain and the Colonies.® 


41.. Ibid, pp. 35-37. 
42. Ibid., p. 38. 
43 
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"In concluding its report the Balfour Com- 
mittée had dismissed for ever the ideá of con- 
structing a constitution for an Empire of such 
a’ scattered and diverse nature. It did how- 
ever provide the classical definition of Domi- 
nion Status: ` It:defined them as *...autono- 
mous’ communities within the British Empire, 
equal in status, and in no way subordinate one 
to another іп any respect of their dominion or 


“ internal’ affairs, though united by a common 


allegiance: to the Crown and freely associated 
as ‘members of the British Commonwealth ‘of 
Nations: 


There was however, in Professor Keith’s 
words, one vital but usually forgotten rider to 


- the Balfour Declaration. The Declaration 


also stated that “.., equality of status . 

- thus the root principle governing our Imperial 
rélations. But tlie principles of equality and 
similarity appropriate to status do not univer- 


sally extend to function”.” 


The emphasis of the report was thus more on 
the unity of interests and not on distinctions 
between the legislative sovereignty of Britain 
and that of its, Dominions. So Professor 
Keith, reviewing the work of the Conference in 
1929 could still recognize the “power of the 
Imperial Government to frustrate the enact- 
ment of a colonial bill, as a-long disused but 
legal fact’. 


The Balfour Report, though providing a 
loose definition of dominion status, did involve 
legal specifics. These legal inequalities that 
remained could then only be removed by Im- 
perial legislation. 


. Nathan, Empire Government, p. 79. 
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These legal specifics having been reviewed at 
the Conference of 1930 were given statutory 
recognition in the Statute of Westminster of 
December 11, 1931.7 The Statute once and 
for all repealed the- Colonial Laws Validity 
Act of 1865. It gave the Dominions the power 
to repeal or amend any Imperial Act which 
had been a part of Dominion Law, with one 
exception, the British North American Act. 
In it, the right to pass laws having extraterri- 
torial effect was also ceded to the Dominions. 
Also, from then on, no future act of the Im- 
perial Parliament would be automatically ex- 
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tended to a Dominion without its explicit 
permission. 


Thus with this statute, the British Empire 
made its final metamorphosis into the Com- 
monwealth as we know it today. Of course 
the Commonwealth itself has come a long way 
in expanding in size and developing its work- 
ing organization. But for all purposes the 
Commonwealth, in Edgar McInnis’s words, 
"that happy respository of coexisting contra- 
dictions," came into its modern existence with 
the Statute of Westminster of 1931.^ . 





47. Wheare, The Statute of Westminster, p. 315. 
48. Keir, The Constitutional History, p. 544. 
49. McInnis, The Commonwealth Today, p. 5. 
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Impact of Law In the Economic 


Development of a country. 
Chitta Bikash Bhowmik, М.Сот, 
(4 tbird year Law Studeni) 


While we are aware of the legal control in 
various spheres of social and economic activity 
and while we realise the significance of eco- 
nomic development of a country, we should 


know the effectiveness of the system of legal - 


control on the economy. 


Law is the tool in the form of control mea- 
sures in the hand of the Government of a 
country for its. development. But if this tool 
is handled by one who is ignorant of its appli- 
cation it will definitely devastate the economy. 
The operator must be conversant with the 
circumstances when and how this tool should 
be used or withdrawn. Economists suggest 
the choice of tool and the Government imple- 


ments it by enacting various legislations. It 


is interesting to note here that the suggestion 
of economists are often overburdened by poli- 
tical aspirations. In a democratic form of 
government the party in power influences the 
legislation and sometimes it becomes a hin- 
drance for the proper plan fulfilment. It 
should in no case, however, be forgotten that 
National interest is much above the party 
interest. 


Planning is the control of economic activities 
of a country through an agency on Govern- 
ment level. It is not enough for the Planners 
to plan the future only. Plans must include 
corrective measures for controlling all irregu- 
larities which may threaten the economy in 
course of its development. Planning as a guide 
for economic development is undoubtedly very 


-lopment. 


-words to reach the take-off stage. 


good. A good plan, of course, must put equal 
stress on both micro and macro economic prob- 
lems. ‘There should not be any lopsided deve- 
By lopsided we mean the develop- . 
ment of one sector of economy at the cost of 
other. Increasing the production of vehicles 


“and Railway Wagons without simultancous 


development of Rail and Roadways, without 
increasing the production of goods to be car- 
ried, will give rise to a lopsided development. 
This is precisely the situation which is creating 
a roadblock in the way to the fourth five year 
plan of India. 


Again legal structure as a contro] measure 
should be such as to fit the timely need of a 
country. Planners should always - remember 
that these control measures must not continue 
for all times to come. It is beyond question 
that a country trying to develop its economy 
requires control measures at initial stages. It 
should only be a means to achieve the path of 
self-generating economic growth or in other 
As a child 
should be protected only upto a certain age 
after which he must be allowed to move freely 
or he would be crippled, so also in the case of 
an underdeveloped economy. 


Countries that are working at their full capa- 
city by maximum utilisation of natural and hu- 
man resources are all developed. They are try- 
ing to maintain the growth process. Naturally. 
therefore our subject matter of study deals with 
those countries only which are undeveloped but 


trying to develop their economy in a planned 
process. In India our planning effort has suf- 
fered continuously during last 15. years due to 
the tendency to plan in vacuum, the' planners, 
being mostly theoreticians, having no experi- 
ence of the practical problems of business, in- 
dustry, banking, agriculture or finance. Apart 
from establishing a close coordination between 
the various economic interests concerned, the 
technique of planning pursued in our country 
and the constitution of the planning corumission 
goes to widen the gulf between the planners 
and the planned rather than ene 
“Бшш у the pannes aie 


A country may choose any of the following 
courses to achieve rapid economic develop- 
ment. We ‘have Capitalist -Countries like 
US.A., England, West Germany, Canada and 
Japan.etc. in the first instance where enter- 
prises in the Private Sector are allowed to plan 
for their -own development: There we find 
enterpreneural activities in competitive, mono- 
polistic and oligopolistic structures which in 
turn accounts for rapid economic development. 
Quite.in contrast to it there -are -Totalitarian 
countries where every economic activity is plan- 
ned and controlled by State. That is to say every 
activity in the Socialist countries is carried 
on in the Public Sector. Socialism is loved 


by almost everyone but at the same time it is: 


worthwhile to mention here that socialism in 
the truest sense of the term is never followed 
either in Soviet Russia or other Communist 
countries including China. Individual] pre- 
ference and competitive behaviour being 
absent such countries experience lesser indi- 
vidual initiative for economic growth. India 
is following the Path of Mixed Economy, 
which is demanded to. be a reconciliatory 
measure between these two extremes as men- 
tioned at above, wherein emphasis is laid 
both on Public as well as.Private Sector. In 
a Mixed Economy there is a Socialistic _ ap- 
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planning from one country to another. 
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proach to growth process through Public Sec- 
tor and at the same time there is a Capitalistic 
approach with the retention of Private Sector. 


But ours is a democratic country aiming at a 


socialistic pattern of society. Is it at all a 
good journey to keep two feet on two boats 
going on opposite directions ? 


No theory is a theory to those countries who 
want to apply them to develop their economy 
unless they are accompanied by the same fac- 
tors which led to the development of those 
theories. The absolute truth of the above state- 
ment is proved when we see that by and large 
our 15 years of economic planning has not been 
quite successful. Actually the institutions of 
planning and the technique followed by them 
have to be considered in the light of circums- 
tances prevailing in each country. It would 
be suicidal to bodily transplant any system of 
The 
planning commission has just been reconstitut- 
ed and a complete rethinking of the techniques 
of our economic planning is engaging attention 
of various interests concerned. The question is 
to what extent our system of planning requires 
to be modified, so as to achieve better results. 
Fortunately, all shades of economic thought 
and political parties accept the principle of 
planning for rapid development. But there is 
considerable amount of difference of opinion 
on the techniques of planning best suited for 
our parliamentary democracy and their pecu- 
liar circumstances of the country. A develop- 
ment plan should have the following com- 
ponents:— 

i A budget of government expenditures 
not usually regarded as capital out- 
lays, but which contribute to econo- 

| mic and social development. 

ii) A capital budget comprised of pub- 
‘lic investment projects of a develop- 
ment nature. 
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iit) A programme of legislation and re- 
. gulation governing the activities of 

- private individuals; enterprises, insti- 
‘tutions etc., so as to redirect, guide 
and encourage these activities: in a 

- manner contributing ‘to economic and 
social development. - --~ 2 


Each of these three major components of a 
plan involves decisions affecting allocation of 
resources, human and material. To make 
wise decisions of this kind, the objective of the 
plan must be clear and cast in concrete terms, 
if possible, in terms which submit to measure- 
ment. A development plan is not Static but 
subject to constant revision as portions are 
completed and new information becomes 
available. | | 


"Let us now pay our attention towards’ agri- 
cultural development of our country. The 
serious evils of Zamindary System led to legis- 
lations for its abolition in different States. This 
together with various land feform acts sought 
for the redistribution of land from landlords to 
the tillers of the soil. Legislations relating to 
fixation of ceilings on holding by the end of 
1959 were enacted in various States. Agricul- 
tute is a backward but very important indus- 
try in India. Unless thé péasants think them 
as legal owners of the soil agricultural -produc- 
tion can never be increased and all program- 
mes for economic development in a country 
like India will be futile." A -developing coun- 
try, like India, must launch programmes , for 
improving agriculture and industry simultane- 
ously. It is most common in all developing 
countries that agriculture suffers from subdivi- 
sion and fragmentations of land, ownership by 
non-tillers of the soil and backward agricul- 
tural credit system. So we agree that it is 
only various legal enactments that can improve 
both agricultural and industrial production by 
creating a bar on the way of obstacles. The 
post independence period of India experiences 
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some sort of feeling among peasants which in 
turn resulted in increased agricultural produc- 
tion with the enactment of various land reform 
acts, tenancy acts, co-operative societies’ acts 
etc. Again under various developmental and 
control measures the government of India is 


.trying to develop the.agricultural front. It is 


well known, in a country like India where 
agriculture is the main industry, that more sys- 
temetic and rational legal tool should be em- 
ployed to improve the standard of living of 
agriculturists, to remove the difficulties on the 
way of development, to reduce the land reve- 
nue, to give land to the tillers of the soil, and 
to reach the self-sufficiency in the production 
of food to feed the urban population engaged 
in various industrial and commercial activities. 
It is a fact that big dishonest merchants play- 
ing with the hunger of the people by hoarding 
and creating a fictitious shortage in supply of 
food grains to earn huge profit. The import- 
ance of law to stop this can not be over em- 
phasised.. Again we remember what happen- 
ed in Nauxalbari. Whether people of that 
area were politically motivated or they revolted 
against land distribution system, the very inci; 
dent of Nauxalbari calls for new thought on 
agricultural system and law. The sharpness of 
law as a tool for economic development with- 
out creating any discontent among any group 
of interest can be tested there. 


The situation is no better in the industrial 
sector. It is the greatest victim of the wave 
of present recession. Ап underdeveloped 
country like India, trying to develop its eco- 
nomy, must plan its future programme in such 
a way that required importance is laid on pro- 
duction and procurement of industrial raw 
materials, on the preservation .of industrial 
peace, on industrial credit and on the increase 
of -saving and investment in the country. In- 
dustrial peace in so far as' employer employee 
relationship is concerned knocks our mind first. 
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716 labourers think that- they аге under-paid- 


.they will start agitation through: collective effort 
in the огт. оѓ strikes and. production-will.stop, 
industry. will ...suffer;. employers .- will- declare 
lock-out. .- This. type’ of -discontent: among -both 
labour and -capital. will move-in -æ Vicious Cit- 
cle. It is nécessary precondition for the- eco- 
-nomic .development. of-a- country -to maintain 
industrial . peace.. -Various . laws. are-enacted 
towards this end. .Trade -Unions Act, Indus- 
trial Dispute Act,.. Workmens'. -Compensation 
Act, Factories Act, Employees’ State Insurance 
Act, Employees’ Providend Fund Act and vari- 
ous acts for the persons engaged in dangerous 
operations like mines, docks .etc., Were enacted 
to attain industrial peace. and provide higher 
standard, of, living. Minimum Wages Асі, 
Payment of ‘Wages Act .and. Payment of 
Bonus Act were passed to create an -atmos- 
phere by which labourers will. gradually 
think that “‘ They „arẹ дої for industry. . but 
industry is.for. them”. Inspite of all these 
legal enactments we experience little improve- 
ment in the industrial relations, Strikes and 
lockouts have became a regular feature. This 
is due to some extent for non-fulfilment of im- 
plementations, to some extent for the negli- 
gence of both employers , and -labourers and 
mainly for the political leaders who ‘hold the 
top position in the trade unions, and who not 
being employee- -members try to direct their 
power to serve either their personal or poli- 


tical party interest “quite ‘disregarding the inter- 


est of the member labourers. They are taking 
advantage, in most cases, of the innocence, 
simplicity and illiteracy of poor Jabourers. 
The preponderance, of ‘Gheraos’ in West Bengal. 
was a concrete proof .of above statement. If 
these interested forces work inside the country 
without a sense of кош what Law in it- 
self can 0? 

The: capital market is like a barometer to 


assess a ‘country’s economic climate. It pro- 
vides the essential mechanism for diverting the 


T 
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community’s savings'to productive fields and 


"acts as а necessary lever to control the rate of 


economic-growth. The’ current recessión in 
the- economy is- indicative of declining activity 
in capital market. · The slump in the capital 


„market has been- most acute: in the last five 


years-and investors are faced with ‘devaluation 
of their investments by about-30%. The pre- 
vailing -stagnation in the capital market is due 


-to -the fiscal-and monetary policies pursued so 
` far. ---In- India; the maximum rate of personal 


Income - Tax varies- from 82 p.c. to 89 p.c. 


-while -the comparative rate -in Japan - and 


West Germany is even less than 60%. It is 


‘interesting- te note here that these two coun- 
: tries achieved rapid economic development in 


the post war- period though -their industries 


-suffered miserably during the last World War. 
"[|he.rate.of Corporation Tax in our country 
‘tends to. be as high.as 70% -including Sur Тах, 
compares. unfavourably-with the rates ranging 
from 40 p.c.-to 50 p.c. in most-of the developed 


countries. ...With so heavy taxation on income 
it becomes .difficult for the people to save for 
investment. - Nor can the companies build up 
adequate.reserves-for development and contin- 
gencies. -Taxation beyond a critical. point 
becomes .self-defeating and begins to yield 
diminishing returns. This. is exactly what 
happened in our country during last.15 years. 
It is wrong to believe that reduction in the.tax 
rate will lead.to a fall. in. the-government reve- 

nue, . But if a reduction ір taxes can stimulate 
economic: activity and lead to greater amount 
of. production, it will. ultimately create condi- 
tions for..Jarger revenue. -Àt -present if the 
cumulative effect. of all direct taxes is taken 
into account, a.tax payer is sometimes placed 
in the unenviable. position of losing his entire 
income. ‘There is а plethora of such taxes— 
The.Income Tax, The Wealth Tax, The Gift 
Tax.and The Estate Duty. It may be shown 
that when ‘income from properties, sharehold- 
ings and the like exceeds Rs..2 lakhs, the.entire 
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income is taken away by the Govern- 
ment by way of direct taxation. lt is more 
interesting to point out that in Sweden, Den- 
mark, Norway and Japan, law provides that the 
total liability of an individual assessee in res- 
pect of all direct taxes must not exceed 8096 
of his taxable income. But in India the tax 
liability is unlimited. Let us explain how a 
high rate of taxation affects the economy. If 
taxation is high it leaves little savings, and it 
then becomes difficult to raise funds for invest- 
ment. This in turn retards production and 
when production falls short of demand prices 
get pushed up. 

An efficient Banking System adds much to 
the process of economic development of a 
country. During pre-independence period the 
Commercial Banks did not allow proper credit 
facilities to medium and small scale firms. 
Agricultural credit was also very insignificant. 
To avoid these difficulties and some other mal- 
practices the Reserve Bank of India Act was 
passed to bring the activities of Banks under 
the direct control of Reserve Bank. The Im- 
perial Bank of India was nationalised under 
the State Bank of India Act with a view to 
provide more agricultural credit. The Banking 
Companies Act was there to regulate the acti- 
vities of Commercial Banks. The Banking 
Companies Act as well as the Reserve Bank 
of India Act, like many other laws, have had 
to undergo frequent ammendments in rescent 
years. As a result of that and the numerous 
vague statements based on peculiar political 
ideologies and gross inaccuracies, the very ten- 
der plant of credit ‘and Banking has shown 
signs of harmful effects. Unmistakable evid- 
ence of it is found in the slowing down of the 
growth of deposits and more significantly in 
the withdrawal or reduction of fixed deposits 
in various Banks. For an economy so urgently 
in need of savings and capital such as India’s, 
any unhealthy trend of this kind needs to be 
checked before it is too late. The idea of 
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‘Social Control’ on Banks is of recent origin 
and it has quickly acquired importance as a 
compromise solution to meet the demand, 
based mainly on political and ideological 
grounds, for the nationalisation of. commercial 
banks. Social control over banking system is 
not new in India. The Reserve Bank of India 
has exercised a considerable amount of super- 
vision and control to make banks. safe and 
viable and regulation of credit. Some circles, 
however, apprehend that the proposed ‘Social 
Control’ would curb the vital right of trade 
unions, toa great extent, of the bank em- 
ployees. A policy to change -existing pattern 
of credit will have to take account, first, of con- 
sequences of restrictions on credit to a certain 
class of users and secondly, of possible diver- 
sion of banking transaction to channels outside 
the banking system. The Nationalisation of 
private insurance (life) business with the enact- 
ment of Life Insurance Corporation Act of 
1956 is a step forward towards economic deve- 
lopment. Again legislations against mono- 
polistic combinations are noteworthy. 

We must think of legal possibilities in: the 
context of India's increasing population. In 
India -where, employment opportunities are 
limited and a huge shortage of foodgrains re- 
quires large amount of foreign. exchange to im- 
port food, an everincreasing population is a 
great problem and headache. We see that even 
in most of the highly industrialised western 
countries and in Japan abortion has been lega- 
lised. As a positive measure India can also 
legalise abortion. | 

Thus we have seen that although Jaw and 
economics are apparently different yet while 
descending from the horizon of theory to the 
soil of practice they meet together very closely. 
Economics is a science having its own fuel of 
growth within itself while law is the machinery 
of State controlling the social, politica] and 
other forces including economics. We know 
that legal structure of a country is influenced by 
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political aspirations and economic interest is 
the main force round which both legal and 
political forces move. That is to say legal and 
political structures are super-structures on eco- 
nomic structure. In ancient times when barter 
system of exchange prevailed, there was less 
conflict of economic interest. But with the 
passage of time as civilization advanced many 
interested groups developed and -conflicts 
among them gave rise to difference of political 
‘ideas. Laws were enacted by these groups to 
safeguard their respective economic interest. 
Legal control and political ideas are two. bran- 
ches of the same tree namely economic interest. 
In a democratic country we find that economic 
policy of a party in power is to lift the stand- 
ard of living, to increase employment opportu- 
nities, to increase agricultural and industrial 
production, to finance and to tax broadly deter- 
mines the efficiency of the government. It is 
mainly for this economic reason that a party is 
replaced by another in all democratic countries. 
But when we put a spotlight on Indian demo- 
cracy, we see a miserable picture, a picture of 
imprudent party system plagued by irresponsible 
party defections. Irresponsible, because they 
never think for those who elected -them 
as spokesmen of millions of people and because 
they destroy their hopes. The situation has 
now reached such a stage that political instabi- 
lity is prevailing throughout the country and 
economic uncertainty as a result got its momen- 
tum in industrial and business recession. But we 
know that this sort of economic recession 
should not hurdle the economy of a develop- 
ing country like. India where there is a huge 
demand for consümer goods and a large stock 
of Nation's: unutilised resources including 
labour. Political stability, everywhere’ . is 
accounted for all round development. So who 
` will be held responsible for this type of eco- 
nomic and political uncertainty? Is. it the 
Indian Constitution itself or it’s makers:? Will 
it be quite unjustified if one’ responsible citi- 
zen of India question why there is no provi- 
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sion for the political party defectors and why 
the powers and position of the speaker is not 
clearly explainéd in the. Constitution ? Why 
the makers of the Constitution did not foresee 
such. situations ? 

One thing we notice with wonder—how the 


vitality of the society in all its spheres is being 


exhausted and eaten up by evil forces gradu- 
ally. As in a human body where leucomea 
reigns, the life blood is destroyed before it can 
add to stimulations, so in a social body 
corruption exists as a constant threat to the 
vital fruits of labour, honesty and earnestness. 
Corruption is ruling over the society as an 
oppressive emperor who is continuously ex- 
tending his empire whereas dishonesty of all 
kinds is his chief of the Army Staff who is now 
on the way to conquer the National character. 
We say ‘on the way'—because there are still 
some whose honesty and sincerity are really 
praiseworthy. National character is like a 
piece of iron which is bound to get rusty when 
kept in the open air without protective measu- 
res. What we require now—is a new mould- 
ing.system which will produce a new alloy 
with its elements mixed up in such a proportion 
as to protect itself against corrosive action of 
air, to suit the timely need and which will bend 
but will not break. It is quite disheartening to 
note that some of those who are placed in 
honourable position and from whom the socie- 
ty can expect much are bowing their heads to 
the mighty corruption. Law must come for- 
ward to numb all social nuisance and corrup- 
tion in political, business and economic activi- 
ties. 

In conclusion we' can say that legal con- 
trol should only be a means to reach an end 
and not the end in itself. This has to be 
borne in mind as we embark upon a process 
of ‘controlled growth or growth: by means of 
legislative measures. Unless the people of a 
country, feels honestly and: sincerely for its 
development, no “legal .machinery - пог апу 
economic plan can reap result of success, 
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Origin of Press Laws - . 
teh by TUB IE TE 
Miss Aruna Mukherjee.—Diploma in. 

' Journalism, LL.B. . Advocate. 


The Press in, India is fairly speakinng an 
European institution. It "owes its origin not to 
the Government but to individuals is had in 
them the spirit of the adventurer." 

In the earlier days Calcutta оо "utter- 
ed. their feeble voices in peril of deportation 
and under menace of the Censor’s rod” for 
years. The peri of deportation was very 
grave and so Sir William Wilson Hunter, the 
historian of British India has remarked — 
“who could. have foreseen that those Cat Call- 
ings of bugleboys, practising their prentice 
windpipes in some out-of-the-way angle of the 
ramparts were destined to grow into clear 
trumpet notes which should arouse’ sleeping 
camps to great constitutional struggles and 
sound the charge of political parties in battle ?” 


А printing. press Was. proposed to be set up 
in Calcutta’ by Mr. William Bolts in 1768. But 
he was directed to quit Bengal by the Select 
Committee of the Council at Fort, William 
before the fulfilment of such proposal. 


- In 1780 the ‘Bengal Gazette’ was published 
by Mr. James Augustus Hicky and it was “a 
weekly political and commercial paper open 
to all parties, but influenced by none". But 
the Government was seriously annoyed of its 
first’ appearance and so the Governor General 
nin palen the following order :— 


- Fort Willam, 14th November 1780—‘‘Pub- 
lic notice is hereby given that as a weekly 
newspaper called the Bengal Gazette or Cal- 
cutta - General Advertiser, printed- by J. A. 
Picky, | hàs lately. been found to ‘contain several 


improper paragraphs tending to vilify private 
characters and fo’ disturb the peace of the 
settlement, it is по longer pérmitted to be circu- 
lated bd the channel of the au Post 
Office." 

. But, re “of that order the paper was 
circulated in Calcutta and in the neighbouring 
places. The paper incurred the wrath of Mr. 
Warren Hastings and he made several attempts 
to crush the paper: In this connection a suit 
was instituted by the Governor and by an 
ordér of thé Chief Justice the Editor was àrres- 
ted апа kept in jail in June 1781. However, 
Mr. Hicky’s paper appeared regulatly and in 
March 1782 the following words“ appeared iri 
his -journal :—“Mr. Hicky dddresses his citi- 
zens ‘and fellow subjects with heartfelt joy and 
tells them that on 7th’ March, 1782 the King’s 
judges inclined to admit him to plead in forma- 
pauperis in defending four fresh actions 
brought him this term by Warren Hastings 
Esqr,: and that.Mr. Counsellor Davis (for 
plantiff) did make a motion and plea in bar 
of Мг. Hicky's.types being exempted: from 
seizure, setting forth that the said printing 
types did constitute and form a great part of 
Mr. Hicky's property and hoped their Lord- 
ships would not protect the said types from 
being seizéd upon should judgment. be:obtain- 
ed against him. This motion the honourable 
the King's Judges strongly opposed as repug- 
nant to the British Legislature and: Constitution 
and’ treated ‘it with the. contempt it‘ so very ' 
very justly merited. Thus ‘by protecting the 
types they’ have protected the liberty of the 
aud and the liberty ot the qoe ipeo 
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Thereafter several ..suits were. filed” by 
Warrén Hastings and at last he succeeded -to 
crush the paper. | Е 


In 1791, Bengal Govenmment mule. an 1 order 
for arrest as , William Duane- published some 
improper paragraphs in the. Bengal; Journal. 


In 1799" ‘certain riles were, laid ovi ub the 


Government ‘regulating , the conduct. of the 
press viz— ; < 


- 


` 


| (a) The name ү every printer should be. 
..- Printed. at the bottom, of the newspaper. 


r~ 


' (b) Thè Secretary to the Government is to 
be informed about the. name and place 
of abode of every editor ‘and proprié- 
tor of a Paper. r E 


(c). Paper will not be published on Sunday. 


‚ (d) Paper will not be published at all with- 
| out.the previous inspection by the Secre- 


tary to the Government or by a person 


authorised. by. him for that purpose. 


(e) Immediate embarkation for Europe will 
be the penalty for offending against: any: . 
of the above i EE 

In 1811, the names of thé printers мете ; 
affixed to all papers. 


Certain rules-were again framed by-Warren — 


105 


manner, previously transmitted’ for the 
Chief Secretary's revision. - 


. That the titles of all original works, pro- 
.posed to be published, be:also sent to 
the Chief Secretary for his information, 
who will thereupon either sanction the 
publication of them, or. require the work 
itself for inspection, as may appear 


4. The rules established: on the 13th May 
- 1799: and the 6th August 1801 to be in 
full force and effect except in so far as 
the same may be modified m the pie- 
 ceding instructions." 


On 28th Nov. 1814 wish Dr. James Bryce, 
the editor and managing proprietor of ths 
‘Asiatic Mirror’ arrived at Calcutta, he was 
very much encouraged by ‘Warren Hastings 
towards the liberty of the press as Hastings 


‘disliked the manner personally in which the 


East India Company tried to strangle the press. 
In 1817, a complaint was made by Dr. Bryce 


against the Chief Secretary Mr. John Adam 


Hastings regulating. the activities of the Press 


in October, 1813 viz— 


*]. That the proof sheets of all newspapers, 
including supplements . and all extra — 


publications be ‘previously sent ‘to’ the’ - 


Chief Secretary for FIIO: 


2. That ,all notices," handbills,: and other- r - 


ephemeral publications, be. in like 


14 


ч 4 


for having “overstepped the powers of his 
office" as censor in striking out proof-sheets. 


'Mr. Adam held that the article was likely to 


produce irritation “and to have occasioned an 
angry discussion in the newspapers.” 


But in order to satisfy the. Court of Directors 
against ‘the ‘editors Warren Hastings formulated 
certain regulations viz— : 


. “J, :Animadversions on the measures and 
-.. . proceedings . of the Honourable Court 

. of Directors or other, public authorities 

. in England connected with the Govern- 
"ment of India, or disquisitions on 
political transactions of the local admi- 
nistzation or offensive remarks levelled 
гаі the public’ conduct '6f the members 
of the Council,- of the Judges of the 


106 


Supreme Court or of the Lord Bishop 
of Calcutta. 


II. Discussions having a tendency to create 
alarm or suspicion among the native 
population and of any intended inter- 
ference with their religious opinions or 
observances. 


The republication from English or 
other newspapers of passages coming 
under any of the above heads other- 
wise calculated to affect the British 
power or reputation in India. 


. Private scandal and personal remarks 
on individuals to excite dissension in 
society.” 


Thereafter ‘Calcutta Journal’ was published 
by James Silk Buckingham in 1818. But as the 
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publication was not very happy to the Govern- 
ment, a draft was published by Mr. Adam in 
Government Gazette (March 20th 1823) regu- 
lating future publication, 


On the 17th March a petition of protest was 
submitted by six Bengali gentlemen viz. 
Ram Mohan Roy, Dwarka Nath Tagore, 
Chandra Kumar Tagore, Hara Chandra 
Ghosh, Gowrie Charan Banerjee and Prasanna 
Kumar Tagore. The petition was rejected. 
But Ram Mohan Roy did not remain content 
with the rejection of the appeal to the Supreme 
Court. He later on addressed an Appeal to 
the King in Council against the Press Regula- 
tions." Tt shows how deeply Bengal felt for 
the freedom of Press and tried to guard it 
jealously even in those dark days of the rule of 
the East India Company when journalsm in 
other provinces was just crawling. 


EXAMINING A WITNESS 


In examining a witness, Dunning sometimes displayed great coarseness, 
and drew on himself the animadversion of his brethren. The following 
account has been given of his examination of an old woman, by whom 
he wished to prove the identity of a certain party :— 


Dun. Was he a tall man? 


Wit. Not very tall, your honour— 
-much about the size of your worship's honour ! 
Dun. Was he good looking ? 
Wit. Quite contrary—much like your honour; but with a handsomer 
nose ! | 
Dun. Did he Squint ? 
- Wit. 


good deal! 


A little. your worship; but not so much as your honour by а 


DEALIN G WITH CASE cx 

О. P. Sanghai, | 

(4 first year Law Student ) 
Like England, case law is treated with res- 
pect in India. Ground for recognition is based 
on the legal presumption of the correctness of 
judicial decision. A precedent is a judicial 
decision which contains in itself a principle. 
The underlying principle is termed ‘Ratio 
decidendi’. More or less, the facts of the case 
is same when judgement is delivered following 
any case law. Now, in the following para- 
graphs I like to explain the technique in 
dealing with case laws which frequently vexes 


was held that...... г 


case where the plaintiff was prevented from his 
right to cast vote" or simply, “in one case it 
But, it does not mean 
the.name of case is of no importance. [i is 
better if we refer the Court where such decision 
was made (like Supreme Court, High Court etc.) 
If the case is an appeal from a lower Court, it 
should’ be clearly mentioned in the script 
whether the judgement was upheld or reversed. 
Again, it is always dangerous to load the script 
with case laws without mentioning the princi- 
ple involved in it. It is a blunder to cite irrele 
vant case laws. It is always better to underline 
the name of the case for quick attention. We can 
very well avoid to remember the dates or times 
of the case. 


ъ— eee 


students. 


It is difficult to remember all the facts of 
any case law. Only the necessary facts -and 
the principles or statement of ratio decidendi 
related to the facts should be remembered. It 


is needless to remember all facts which- are- 


matters of history. 


names of cases, when we desire to cite them in 
an examination. We can cite the case even if 
we have forgotten the name of the case. The 


rule of law laid down and facts are much more 


important than the name оѓ е case. - 


I give one illustration what to do when you 


have forgotten or do not remember exactly Һе, 


name of the case. Suppose name of the case is 
"Ashby Vs. White" and you are confused as to 


the names. Then use ? (interrogation mark) after 


name. Such as: "Hosbey Vs. White (?)". Ог 
you remember the plaintiff, then. cite ““Ashby’s 
Case". If you remember the defendant oniy 
then write "in an'action against one White or 
“in Vs. White". If you have forgotten the 
name completely then start like this e.g. “in the 


The next difficulty may be how to deal with 
case law when time is short. If time allows 
then case should be dealt with fully, giving in 
due order the principle, name, facts, the rea- 
son for the decision and obiter dict a (if any). 
Otherwise state the rule of law contained in 
the case, followed by the name of the case. 


| с ЖР Р . - Example “Merely to show that the accused's 
Again, a difficult problem may arise as to. 


mind was so inflamed by drink that he more 
_ readily gave way to some violent passion is no 
defence: R. Vs. Bearrd, H. L. (death caused 
by drunken person in persuance of the felony 


‘of rape-Murder)". Another illustration “where 
itis reasonable to accept by letter, acceptance 
dates from the posting; Household Fire Insu- 


rance Co. Vs. Grant, C. A. (Lost letter of allot- 
ment; held, contract to take share was com- 
plete)." 


"One should not criticise the rule of law un- 
less it is- highly necessary or if one feels com- 
petent to do so. A case law is often dealt with 
in a class room which is called Moots Courts or 
Moots Trials. The object of moot court is to 
convey an idea of court practice to would be 
lawyers. 
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There are two sides. One is plaintiff / Appel- 
lant and other defendant/respondent. Besides 
there is a presiding authority. Both the sides 
try to put their.argument to prove their case. 
The first words are. addressed to- the chair. 
First sentence should be “May it please your 
Lordship (or. Honour)" ir “If your Lordship (or 
Honour). please. . ... “I appear on behalf of 
plaintiff /appellant : or- defendant/respondent 
and then follow facts -and- arguments. The 
words My Lord and your Lordship-seem to be 
similar but are in difference. The word My 
Lord is made of addressing a judge in a voca- 
tive way while your Lordship is the mode of 
referring to the judge as a polite substitute for 
“you” (However, recently lawers are of view 
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that the word ‘My Lord’ should be replaced to 
My Sir). Other side lawyer is referred to 
as "My Learned.friend'. _ 


There is also one word ‘Mock Court’ which 
is defferent from Moot Court. It is meant for 
humour where are judges and witness and 
examination and cross- examinations are made 
and no argumént is solicited. This is pey 
for non-lawyers-audience, ` 


In my opiņion students shoüld attach greater 
importance to the moot courts as a platform 
for practical training and the use of case laws 
under the guidance of experienced lawyers as 
presiding judge. 


= 





` PLAIN SPEAKING 


€ м - + - A - - = - м 


к м - ~ Me ` 


At the St. Augustine' S (Kent) Sessions, in an appeal case, a witness was 
asked by Sir Edward Knatchbull, to epics what took. uS between him . 


and his master, which he did as as r 


“I told him he was a liar.’ 
Chairman : 
Witness : 

you've got it". - ! 
d 


SS 


TRIAL OF BET FLINT* 





"" Very improper language.” ` ие = 
Can't help that, I am come here to speak the truth, and | 


One: Miss Bet Flint was tried for stealing a counterpane from the room 
she occupied. The Judge who loved a wench, summed up favourably, and 
she was acquitted. _ After which, Miss Flint said with a gay, satisfied air 


"Now а counterpane is my own. 


I shall-make a petticoat of it.” 


(*The case was-tried by Mr. Justice Willes, at the Old Bailey in 


September, 1758.) 
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A REPORT OF A CASE FROM CALCUTTA HIGH COURT 
DECIDED ON AUGUST 22, 1967 


` CRIMINAL REVISIONAL 
JURISDICTION `- 


Moolesh Jain Petitioner v. Imamuddin Ansari 
and others. 
Opposite Parties. 


A. K. Das, J. 1967, 22, August. 


Criminal Procedure Code (V of 1898), Ss. 
107, 117 and 144~Sufficient materials, what 
amount to—Emergency—Duty of Magistrate— 
Ss. 107, 117 and 144, objects of. 


Wrongful confinement, faslure of police to 
rescue confined persons in execution of search 
warrants, reinforcement of men from other 
unions at mills site in a threatening mood. 
and intimidating officers and men willing to 
work are sufficient materials [отса magistrate 
to take action not only under sections 144 and 
107, Cr. P. C. but also under secs... 144(2) 
& 117(3), Cr. P. C. | (Рага. 4). 


Provisions under sections 107 and 144, Cr. 


P. C. are of a preventive nature and that an 
order passed under section 144 rematns in force 
for two months only. In such emergency cases 
the Magistrate should, sf be does not reject 


the petition, act on the materials available and -- 


if police report is found necessary call for an 
immediate report and consider the propriety of 
passing interim orders (Paras.4 & 5). 


N. C. Banerjee and П. K. Sen Gupta for 


рей tioner. 


Arun Prokash - Sarkar, A. P. Chatterjee, 
Birendra Nath Banerjee and 5. K. Majumdar 
for opposite parties. 


(Criminal Revision Nos. 731 and 732 of 
1967). 


The facts of the case will appear from the 


judgment. 


The judgment of the Court was as follows: 


Criminal Revision Cases Nos. 731 of 1967 
and 732 of 1967 are at the instance of the 
same petitioner who is the Chief Administrative 
officer of Messrs. New Central Jute Mills Co. 
Ltd., having its factory at Budge Budge, 24- 
Parganas... The opposite parties are workmen 
employed in the same Mills. 


Both ‘these cases are disposed of by this 
judgment. 


2. Criminal Revision Case No. 731 of 
1967 arises out of an application under section 
144 of the Code of Criminal Procedure alleging 
that the.opposite parties workers formed them- 
selves into an unlawfu] assembly and wrong- 
fully confined and restrained several mana- 
gement personnel of the Mills and did not 
allow them to move. During confinement 
the officers were subjected to insult, maltreat- 
ment and cruelty in various ways. The Off- 
cer-In-charge of Budge Budge police station 
was contacted but no assistance was made 
available. An application was then filed 
before the Magistrate at Alipore and he issued 
a search warrant for recovery of the confined 
officers. Pursuant to the Magistrate’s order 
the police party came to execute the order for 
rescuing the officers confined but the opposite 
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parties became rowdy and did not allow the 
police party-to execute the search warrant or 
rescue the officers confined. At about 1-30 in 
the morning, the police party reappeared on 
the scene along with the Sub-divisional Magis- 
trate and Additional’ Superintendent of Police, 


24-Ррз. and a big police'force and- only there- 


after these Officers were rescued in: execution 


of the Magistrate’s order. Since ~thén, the 


opposite ‘parties have been collecting at the 
Mill site in riotous moods and openly giving 


out threats of violence and mischief and the 
petitioner apprehends that unless they are res- ` 


trained by an order under section 144 of the 
Code of Criminal Procedure they are likely to 
commit violence to’ the Officers and workers 
willing to attend and mischief to the properties 
of the company. The petitioner therefore 
prayed that a proceeding under section 144, 
Criminal Procedure Code might be drawn up 
restraining: the members of the opposite party 
from creating disturbance at the Mill’ site, 
wrongfully confining members of the staff and 
obstructing the staff and the willing workers 
from entering the Mills. The petitioner also 
prayed that in view of the emergency, action 
might be taken under sub-section (2) of sec. 
144, Cr. P. C. Orders of restraint might be 
passed “‘ex parte.” 


3. Criminal Revision Case No. 732 of 1967 
arises out of an application under section 107, 
Criminal Procedure Code on similar facts and 


the petitioner prayed that a ‘proceeding under 
section 107 against the opposite parties might 


be drawn up and. that with a view to prevent - 


immediate breach of the peace and disturbance 
of public tranquillity, interim bond under sec 


117(3) of the Criminal Procedure Code might 


be taken. 


Both the petitions were filed on the same, 
date before the same Magistrate who passed an 


order for police report by 25-10-67 and also 


directed ‘police to 'see that theré Was no’ breach’ 


of the peace in the meantime. 


1H 


'4.- The applications were filed on August 
5, 1967 and the learned Magistrate has called 
for a report to be submitted by October 25, 
1967, i.e. ‘nearly three ‘months after. The 
order betrays а lamentable lack of understand- 
ing of the seriousness of the allegations made 
affecting personal liberty which might provoke 
breach of the peace and of the provisions of 
the Criminal Procedure Code for preventive 
steps against apprehended breach of the peace 
and disturbance of public tranquillity. I won- 
def ifthe learned Magistrate meant to func- 
tion which was his duty to do or was aiding 
and abetting commission of offences likely to 
lead to anarchy and lawlessness. There were 
enough materials before the Magistrate to de- 
cide whether proceedings should be drawn up ; 
the sworn petitions disclosed how the officers 
were wrongfully confined in their offices in 
very trying circumstances and how the police 
failed to rescue them in execution of the search 
warrant by the Magistrate, unit the Sub Divi- 
sional Officer and the Addl. Supdt. of Police 
reached the spot with police reinforcement. 
The petitions also disclosed how the opposite 
parties reinforced by men from other labour 
unions were collecting at the mill site in a 
threatening mood and intimidating officers and 
men willing to work. The materials should 
have been sufficient for a magistrate with judi- 
cial approach to take action not only under 
sections 144 and 107, Cr. P. C. but also under 


. sub-section (2) of Section 144 and sub-section 


(3) of Section 117 of the Criminal Procedure 
Code. The order however was passed in a 
cavalier spirit, asking the same police who fail- 


“ed to give protection’ to Citizens against wrong- 


ful acts of -a section.of the workers, to give 
a report and that 3 months after. Is not the 
Magistrate aware that provisions under sec- 


tions 107 and 144, Cr. P.C. are of a preven- 
‘tive nature and that an order „passed under sez. 


144 remains in force for two montbs only from 


"the making thereof? Is not the Magistrate 


aware that precisely for similar emergency pro- 
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visions are made for .exparte and interim 
order 2 Even if the learned Magistrate refused 
to take note of the disclosures made in. the 
sworn petition . and wanted to have a report 
from police, he could do it. but -the very fact, 

that he fixed three months ahead as the date for 
police report, unmistakably shows that. he 
either did not apply his judicial mind or wanted 
to avoid ‘an inconvenient: situation. In either 
case it is equally discouraging to see the magis- 
tracy which has traditionally upheld justice 
between man and man irrespective of fear or 
favour or frown to allow Matters to drift, ins- 
tead of taking decisions which law requires. him. 
to do. It-is true that-he directed-the polce to: 
see that there is no breach of the peace in the. 
meantime but there is no provision for such an 

order under the Code and this Court has times 

without number roundly condemned such -pious 
orders which benefit none. 


5. The Magistrate did not reject the peti- 
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tions, presumably because he did not think the 
applications to be. frivolous , Or that : «there was 
no apprehension ‹ ‘of breach of the peace. He 
should have therefore -acted on the - materials 
available, to which I have already drawn. atten- 
tion and in any case, if police report was found 
necessary, called for an immediate report and 
consider the propriety of passing interim ord- 
ers, if there was emergency. ‘The order passed. 
by the learned Magistrate, is not therefore a 
proper order and must be modified. He is 
directed. to treat the petitions with due expedi- 
tion and decide in the light of the observations 
in the body of this order whether. preventive 
steps should be taken and to what extent. It 
is open to him take evidence, offered by the 
petitioner if found necessary -or to consider 
any police report, if available. 


. The Rules are disposed of БООН 
Send .down the records immediately. 
C. R. D. = : 


ON LAW 


‘In law -nothing is certain but the expense—S. Butler. 
Law should be like death, which spares no one—Montesquieu. 


Law is a mouse- trap; easy to enter but not easy to get out of 


: — Balfour. 


Laws are РР found to be nets of such a texture, as the little 
creep through, the great break tarough, and the middle size are 


through, the great break through, and the middle size are alone 


(1) 
(2) 
(3) 
(4) 
entangled in—Shenstone. 
entangled in—Shenstone. 
К (5) 
_ Proverb. . 
(6) 


Going to law is losing a cow for the sake of a cat—Chinese 


A countryman between two m is like a fish between | two cats. 


Franklin. - 


UNIVERSITY COLLEGE OF LAW UNION, CALCUTTA 
DRAMA TEAM 
INTER COLLEGIATE CHAMPION, 1967-68 





Sitting (Left to right) - Anit Roy (Asst. Сеп! Secretary), Manabendra Das (Genl, Secretary), M Basu 
(Supdt.), Prof, S, N, Mukherjee ( Vice President). Dr, B. №. Mukerjee (Principal), 
Dr. B. B, Malik ( Vice-Chancellor ). Prof. S. K, Mitra( President ), Prof. Р, Р. 


Modak (Treasurer), Aroon Datta (Jt, Secretary, Social & Drama), Salil Biswas (Asst 
Genl. Secretary). 


Standing (L—R) Ist Row) —Bir Kothary (Jt. Secretary Social < Drama), Girendra Saha, Mithalal Sharma, Krishna 
Sarkar, Rabindra Aich, Kalpana Senbarat, S. Gautam, Dipali Chatterjee, Nandini 
Ghose, Ratna Ghose. Dipali Mitra, Amita Bhattacharjee Abhisarika Chatterjee, 
Gita Lalwani, Sukiran Mohay, Prem Nijhawan, Ajit Sen. Biraj Roy, Uma Prasad 
Ganguli, Shibnath Sengupta, 

Standing (L— R) 2nd Row— Jagdish Gupta, Samir Paul, Robi Chakraborty, Tapan Sen, Lalbehari Banerjee, 
Nanigopal Das, Bijay. Bhattacharjee, Arindam Banerjee, Shyamal Mukherjee (Jt. 


Secretary, Social & Drama), Arun Roy, Chitta Bhaumik, D. Ghosh, Arun Banerjee, 
B, Bhattacharjee, S, Basak. 


Standing (L—R) 3rd Row— Samiran Paul, Rupchand Vyas, Rejendra Maloo, Vinod Bagrodia. 


UNIVERSITY COLLEGE OF LAW, CALCUTTA 


CRICKET TEAM 


WINNERS OF PRINCIPAL 8. ROY MEMORIAL SHIELD 
1967-68 





Sitting (Left to Right) D. Dutta, D. Mukherjee (Captain), Prof, S, К. Mitra (President), В, Chaudhury 
(Jt. Secretary), A, Banerjee 

Standing (Left to Right) A, B, Ray, D. Hazra, R, Rattan, A, Ghosh, T. J. Banerjee, Р, Guhathakurta, 
S, Sarker, S, Poddar, Hari (Bearer) 
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Г Prof. Sunil Kr: jx MAAZLLS. 


The addition of another book to the large. “up. to-date’ University questions and their ans- 


J a 


number of works on Hindu Law is certainly a 
marked advancement to the direction, of mode, . 


- 


a 


of approach. This book covers the whole 


teeming ground in a manner differing from the 
usual text-book by setting forth the principles 
of Hindu Law with as much precision, co-hen- 
sion and system. as the subjects admits of, and 
with as miich detailed consideration as is neces- 
sary to make the Work one of practical utility. 


The learned author has based the exposition . 
on the general consensus. of standard authori- 
tative opinion derived from "original: ancient 
texts and the considered decisions of Supreme 
Court and High Courts. 


Special features which impressed me much in 
going through ‘ this work are (a) well planned 
division into three distinct parts viz., first part 
deals with principles: arranged in their logical 
sequence ; second part deals with leading case- 
analysis to acquaint students and serious rea- 
ders with the, principles involved therein ; third 
part deals with four. main statutes. 'on Hindu 
Law, (b) insertion of topics dealing ‘with chap- 
ter at the beginning of it, (c) explanatory notes 
and supporting cases with every section, (d) 
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з 
+ 


' 
pe Si 


wers at’ ‘the end of each chapter. 


w! a - M — 


The learned didis has made a sincerest at- 
tempt to make the ‘work as comprehensive and 
up-to-date as possible, with regard to its ob- 
jects, which are mainly to meet, in full mea- 
sure, the “requirements” of students in parti-- 
cular and intérested readers: in general. 
bl. " S 

I have no doubt that it will prove a very 
useful and up-to-date text-book to those who 
‘have to study this" subject seriously not only 
‘for their University Examination but also for 
their higher. judicial Examination conduc- 
ted by P.S.C- of different provinces and at the 
same time this book, will surely quench the 
thirst for knowledge of interested а 
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DIPTENDRA MOHON ‘GHOSE, 
` Advocate, Supreme Court of India, 
| Professor, University College of 

| Law, Calcutta. 
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16; Satyà Doctor Road, ` 

Kidderpore, . 

'Calcutta-23. 
8.4.68. 
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LATEST AMENDMENT TO THE ``..." 
ADVOCATES ACT 1961 
of Law 
(Dept. of Legal Affairs) . 
‘NOTIFICATION 
SEE - | New Delhi, 8th March 1968 
| 5,О..923. In exercise of-the powers conferred 
by Sec. 49A of the Advocates Act, 1961 (25 pi 
1961), the Central Govt. hereby makes the ` 
following rules namely ; ` ; | 


1. Short title and commencement: — 

(1) These rules may be called, the admis- 

' sión as advocates, (training and exa- 
mination) rules, 1968. 

(2) They shall come into force on the date 

` Of their pubjication in officia] gazette 

2. Requirement as to training in law and 
passing and examination: — 

A person who obtains a degree in law (here- 
inafter | referred to as the said degree) as is re- 
ferred to in clause (е) of Sub-Sec. 0) of Sec. 24 
of the advocates. act, 1961, shall not be quali- 


fied to be admitted-as an advocate unless he— 


(а) undergoing : for a period of one year the 
| Courts of training in ] Law; and 
b) Passes the  éxamination, prescribed 


“under clause (d) of the said sub- | 


section. 
3. Exemption of training and examination 


—notwithstanding anything contained in гуе 
(2) the following categories of persons shall be 
exempted from undergoing the said course of 
training and passing tlie said examination, 
namely:— 

(a) Persons who have obtained or obtain 
the said degree, being a master’s de- 
gree or any higher degree: 

(b) Persons who have obtained or obtain 
the said degree after undergoing a 
course of studies in Law, the duration 
where of is not. less than three aca- 
demic years : 

` (c) Persons who have obtained or obtain- 
the said degree on the results of an 
examination held on or before 31st 
Day of December, 1968 and 
(d) Barristers called to the Bar on or be- 
fore 31st Day of December,. 1968. 
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OUR CORNER 
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REPORT ‘FROM. THE GENERAL 
SECRETARIES 


The present Union had to shoulder the 
heavy responsibilities of this great institution 
at a time when the country as a whole was 
confronted with socio-economic and political 
crisis. It is a matter of great pride for us to 
present before you the activities of the Union 
and it is for you to judge whether we have 
been successful in the execution of our duties 
or not. We also express our heartiest thanks 
to each one of you without whose cooperation 
T would have found it impossible to carry : 

ut our programme. 

! The Union’s activities were started with the 
observance of Martyr’s Day. On the 10th 


August, 1967, a special meeting was held in | 


order to commemorate the ‘sacred memory of ' 


e great martyrs of '42. . It was also resolved | 


the students that these honoured dead shall 
ot have: died in vain and that we the living : 
should take increased devotion from these | 
honoured martyrs and)follow in their footsteps. 


The Union has always stretched its helping | 


nds to those who are needy and suffer from 
arious: wants, One such example was the 


ood Reliéf Fund, which was raised in Order, 
to give relief to the flood-affected people: 
People fromi all = of life contributed to: 
d made this Bem. a 


this’ fund generously 
eat süccess in September 1967. 
| We believe that food for:the mind is no less 


Жк) than food for nourishment of, ‘health - 


and that is why the Union has always strived 
to arrange for legal and cultural conferences 
whenever possible. Two great symposiums 
mark the highlights of the activities of the pre- 
sent Union. The first symposium, held on 
8th September 1967, entitled “Student Unrest 
and its solution" was presided over by Dr. B. 
N. Mukherjee, our principal and in the list of 
` participants were eminent speakers such аз 


| over by Dr. B. М. Mukherjee. 
| pride for us to present at this 


—— 


Success. We worshipped 


Dr. Satyen Sen, who also was the Guest-in- 
chief, Biswanath Mukherjee, Haripada Bha- 
rati, Hiren Chatterjee, Sudhangshu Dasgupta, 
Amlan Dutta and others. 

The second symposium held on December 
12, 1967, entitled “Discretionery powers- of a 
Governor under the Constitution in appoint- 
ing and dismissing a Ministry” was presided 

Jr. B. N It was a great 
symposium 
speakers, no less renowned than Sankard 
Banerjee, Kashikanta Moitra, Ashok Sen, 
Arun Prakash Chatterjee, Siddhartha Sankar 
Roy, Arun Dutta, Somnath Chatterjee and 
Sadhan Gupta. Amidst tense excitement and 
breathtaking interest, this symposium was one 
of the most successful events of the year under 
review. | 
Inaugurated by Justice S.. A. Masud, the 
Saraswati Puja, held in-the University Campus 
for the first time was an all-time record in the 
long history of this University. Starting from 
the inauguration ceremony right to the emer- 
sion ceremony, the Puja was a story of grand 
"Goddess Saraswati 
not merely as an idol but as the Goddess o 
learning and we were happy to note that stu- 
dents irrespective of cast and creed came for- 
ward to worship and thereby celebrated this 
great Puja. 

. The .aim of the present Union i is to secure 
the greatest good for the welfare of the stu- 
dents. Late morning and late evening classes 
are examples of such endeavour. This was 
done at the instance of the Union, in order to 
accomodate and thereby facilitate a great num- 
ber of students interested in studying law, who 
would have found it impossible to do so if 
such provision was not made. 

Study Circle was opened for the first time 


in order to aid and guide the examinees for 
their ensuing examinations in Law. Such an 
. endeavour was immensely welcome by the 
students who found this:coaching class a great 
boon to themselyes. , 


We also thank the authorities concerned for. 


. the recruitment of new professors in order to 
fill in the gap which was so prominently pre- 
valent in the classes. 

Being.students of law it is but natural that 
we should take an active interest in the Advo- 
cates Act which we believe, was enacted un- 
justifidely and was a challenge to the Law stu- 
dents at large. We therefore took necessaiy 
actions so that a case could be filed 
against such Act and we also aided our pleader 
financial in order to enable him to fight the 
case for us. We also sent deputations through 
Jetters to all the Law colleges in India for a 
joint movement We congratulated Mr. 
Gobinda Menon, who denounced the Advo- 
cates Act openly at a meeting at Ernaculam 
Law College. We contacted different M.Ps in 
this respect. 

At the Union level, we had placed three de- 
mands before the authorities concerned for 


their immediate attention. ‘Two of them were, 


complied with namely (i) The deficiency in the 
examination dates owing to a back-dated con- 
vention and (ii) water arrangement in all floors 
of the buildings where classes are held. It is 
a matter of great regret for us that inspite of 
repeated requests on our behalf, the Univer- 
sity College of Law has been running without 
a principal for a long period of time and 
the authorities concerned seem to be least in- 


terested in taking a prompt action in this case. - 


The Ashutosh Memorial Inter-Varsity, De- 
bate Competition, which was not held last year 
due to reasons unknown to us, was however 
successfully organised this year and represen- 
tatives from far-off universities came here to 
participate and in all this SOmpelitton was а 
grand success. 

Inter class Moot-court and Debate competi- 
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tions were also held this year and tremendous 
response. was received from the students. We 
were very happy to discover some new talents 
this year who put on an extraordinary brilliant 
performance, 

That Law students are experts in all fields 
of éxtra-curricular and cultural activities has 
once again been proved \this year. As an 
example we may quote the Inter Collegiate 
Drama, Debate, Recitation and Music com- 
petitions held this year at the University, Insti- 
tute. We have secured the first place in order 
of merit in all these competitions and have 
been declared the champion college on the 
whole. | 

As has been the custom, we always welcome 
our new friends, who come in this great insti- 
tution from all spheres of life. This years 
Freshers Welcome was presided over by Dr. 
B. N. Mukherjee and Dr. D. N Sinha, Chief 
Justice, Calcutta High Court was kind enough 
to be the Guest in Chief. Their valuable 
speeches were followed by a variety entertain- 
ment. — 

The Annual Social of this year was presided 
over by Dr. B. N. Mukherjee and Dr. B. 
Malik, the out-going Vice-Chancellor graced 
the occasion as guest-in-chief. This pro- 
gramme too was a grand success. 

We are happy to announce that the distri- 
bution of Aid Fund among the suitable candi- 
dates has been completed well in time this 
year, unlike last year, when a great number of 
students suffered irrepairable loss as the Aid 
Fund programme was not executed within the 
scheduled period. 7 

We also апиоцпсе with great pleasure that 
our Journal is now ready for distribution. 
Incidentally this is perhaps the first time that 
the Law College journal has been published so 
well in time. 

Jt is & matter of great regret that we could 
not hold our Re-Union programme this year 
due to lack of response from the ex-students. 
In spite of our intention to perform the Ke- 
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union ceremony being published: іп the news-: 


papers; no: response whatsoever was made 
from the ex-students. Hence we- nage to can- 
cell'this programme. 


A. special meeting was unc in order to. 


bid farewell to our ` beloved’ Vice-Chancellor 
Dr. B. Malik; who was to vacate his office and 


at the same time we welcomed our new Vice- 


Chancellor Dr: Satyen Sen.’ 


A condolence meeting was arranged in me-- 


mory of our beloved: fellow student Shri 
Narayan Basak, who passed away so suddenly 
and left all of us with only his sacred memory 
which we will cherish into eternity. 

The Union has always fought for the right 
and when’ Jagadish Mitra, a first year stu- 


dent of law was stabbed’ while trying to main- 
tàin peace: in his local area, we took up his 
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cause and-demanded a judicial enquiry into the 
matter immediately. · We also sent a deputa- 
tion to the Prime Minister in this respect. In- 
this movement nine of our student leaders were- 
reprted to have been arrested. This- is- only 
an example to show that our sole aim and- ob- 
ject is to fight-always till the end for that which : 
is right. ~. 

We would like to pay homagé to the great 
Dr. Martin Luther King, whó has-passed away 
so suddenly- to -our great misfortune. We 
adore- him as one who always fought for peace: 
and one whose armour-was truth and justice. - 

-Thanks to you all again. | 


TARUN MUKHERJI (Retd.) 
- -MANABENDRA Кт. DAS, 





"INS ‘Secretaries of the ‘Athletic ‘Club of pre- 
vious sessions have been as proud as we are іп 
submitting a report of our activities during the 
period 1967-68. -Though our -activities are not 


yet completed we are d rins ‘before you- an- 


-up-to-date report. - 

Firstly, we deem ita great pleasure to let 
you know that this year our teams have be- 
come winners in -five different games and 
Runners-up in fhree, by virtue of which our 
College has been declared as: the best college 
in sports and games and gained (he long ex- 
pected "Statesman Cup’. 

Our session started: well with foot- ball tour- 
naments under the captaincy of Sri B. Sarkar. 
This year we won the Elliot Challenge Shield. 


The tournament was conducted by the LF.A. ` 


We are proud of Sri Bikramjit, Debnath and 
Santoo Mitra who represented the Indian team 
in the Mardecca Football tournament in the 
year 1967. We also thank S. Chakraborty. 
who assisted the C. U. Foot-ball team to be- 
come Runners up in Inter Versity Foot-ball 
Competition (1967-68). 

Our next course of action was confined to 
the Indoor Games Competition of the College. 
Much enthusiasm and interest was felt amongst 
a large number of fellow students. In Men's 
Badminton (singles) Sri Susanta Bose became 
the champion and S. Chakraborty runners-up; 
‘in doubles final also S. Bose and Prt. were 
champion & S. Chakraborty and Rajkumar 
M? jit Singh runners-up. Sri B. K. Roy won 
the Men's Table Tennis (singles) and S. Chat- 
terjee became runners up; in T. T. (doubles) 
also B. K. Roy & Prt. became champion fol- 
lowed by S. Gupta and A. Gupta Runners-up. 

Besides, the Annual Sports Meet at the 
college this year was a grand success. The 
colourful evenings will always be remembered. 
Dr. B. N. Mukherjee, Principal  presid- 


final. 


REPORT FROM THE ATHLE TIC 
; 'SECRETARIES 


ed over and, Hon'ble Mr. Justice N. C. Taluk- 
dar was present as the Guest-in-chief and dis- 
tributed the prizes., Sri S. Pal, the All India 
Inter-University Record holder in 110 m. 
hurldes'and Smti Putul Sen became individual 
champions in Men's and Women's events res- 


pectively. 


| ‘The Cricket team which consisted of mostly 
new comers showed much promise in Inter 
Collegiate Cricket Tournament by ‘regaining 
Principal S. Roy Memorial Shield, this year 
beating Vidyasagar College by 16 runs in the 
Our all-rounder Sri R. Rattan was de- 
clared as the best player of the day. We are 
also proud of the performances of Sri Deb 
Mukherjee (Captain) Т. J. Banerjee, A. 
Banerjee, A. Ghosh; the former two represent- 
ed the Bengal team in the Ranji Trophy. 


Congratulations to Sri A. Ghosh, our fellow 


player who gave а splendid performance апд 
assisted the C. U. Cricket team to win the Inter- 
Versity Cricket Champion title this year. 


Our athletic team consisting of some state 
athletes regained the C. U. Athletic team cham- 
pionship title after a long pedod of 20 years 
and for the first time St. Xaviers Memorial Cup 
with a tally of 41 points. 

The brilliance of our club had been increa- 
sed by the Badminton team consisting of Sri 
S. Chatterjee, former Jr. Bengal Captain, Sri 
B. Bhattacharjee and Sri Rajkumar М” 
Singh. They beat B. E. College, the last two 
years’ champion in the ffnal by three matches 
to Nil and became Inter-College Badminton 
Champion this year. We also participated in 
the Inter-Collegiate Tennis and Table Tennis 
competition. In Tennis final we had to con- 
cede the match to St. Xaviers College due to 
Sri B. K. Roy's absence in the ground for his 
relatives death. In Table Tennis we lost to 


120 


Vidyasagar Evening College in the semi-final 
who lifted the trophies again this year. 

The Rowing team this year under the cap- 
taincy of T. Narayan reached the final of both 
League and Knockout Rejalta and unfortuna- 
tely became runners-up. Congratulations to 
Sri S. Gupta for being selected as the Captain 
of C. U. Rowing team and also to other three 
members of the team who all represented C. U. 
Rowing team in the All India Rejelta this year. 

Our Basket ball team played confidently 
throughout the Inter-Collegiate tournament 
and beat Charuchandra College, the last four 
years’ winners by 68-48 points in the final and 
gained for the first time B. K. Das Memorial 
College Cup. Our thanks to P. Bhowmik, 
K. P. Chungoiwala, K. K. Joshi, S. Mitra, K. P. 
Sonthalia and R. P. Sonthalia the Captain and 
others who gave splendid performances all 
along. | 

The Hockey team consisting of mostly expe- 
rienced players are fighting for the Inter-College 
Knockout championship. 
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We have the pleasure in expressing our res- 
pectful gratitude to our beloved Principal 
Dr. B. N. Mukherjee, Prof. S. K. Mitra, 
President of the Club, Sri Mrityunjoy Basu, 
Superintendent, and other Professors for their 
hearty encouragement, valuable advice and 
active co-operations. 

We also extend our sincere thanks to the 
members of the.Athletic Club, and to the fellow 
students whose co-operation had indeed been 
& source of great encouragement. 

Before we conclude, we urge the students 
and well wishers of the Athletic Club in parti- 
cular, to maintain its glorious tradition. 


Bhaskar Chaudhuri 
Samar Chatterjee 
Prosanta Dam (Retd.) | 
Dated, Calcutta, 
12th April, 1968. 


REPORT FROM THE SOCIAL . . 
SECRETARIES 


"To become social-minded one requires «the 
understanding of other's difficulties and prob- 
lenis and also the willingness to be of some use 
to others, of-course, without any self-motive. 


The society is made of individuals and it re- 


flects thé group activities of such individuals. 
If members of the society are sober, the society 
as a whole is also as such. | | 
The primary object of this Dept. of the Union 
is to encourage the students to be social- mind- 
ed by way of getting together with other stu- 
dents who are coming from different walks of 
life, speaking different languages and following 
different religions. This dept. provides a plat- 
form to bring out the individuality of the stu- 
dents, to provide them with an unique opportu- 
nity to let others know what they can contri- 
bute to various fields of art and culture. | 
This time our Union has improved its own 
records set-forth in the field of Inter- Collegi- 
ate Drama Competitions by securing First Posi- 
tion in three Dramas out of five Dramas pre- 


sented by us in the Drama Competition, огра- 


nised by the University Institute, and also 
getting Third Position and a  Consolation 
Prize in the remaining two as under: 
English (Male Division)—First Position 
Bengali (Female Division)—First Position 
Hindi (Male Division)—First Position 
Bengali (Male Division)—Third Position 
Hindi (Female Division)—Consolation Prize. 
The Freshers’ Welcome was really remembe- 
rable when the freshers presented a picturesque 
audience. The Chief Justice of Calcutta High 
Court, Mr. Justice D. N. Sinha, when he desig- 
nated the freshers as the future guardians of 
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Gur Constitution, must have been impressed by 
the disciplined audience. 

When Midnapur District and sóme other parts 
of our country were flooded, our Union came 
forward to appeal to the genera] public to con- 
tribute.their mite to help the suffering people 
and' collected Rs. 812/87 and some clothes 
from the, streets of Calcutta which stands 
handed over to the Bharat Sevasram Sangha, 
for appropriate use thereof. 

Almost all the Colleges in Calcutta do wor- 
ship the Goddess of Learning in their com- 
pounds every year. Our Union has made a re- 
cord by successfully organising the Saraswati 
Puja for the first time by our Law College 
Union and also for first time in the lawn of the 
University. 

The Annual Social Function, which was held 
on 19. 4. 68 was presided over by our beloved 
Principal (Offg.) Dr. B. Malik graced the Chair 
of the Guest-in-Chief. The house — Mahajati 
Sadan— was so jampacked, technicoloured and 
disciplined that nobody had even imagined 
that it would remain as such till the end. 
Thanks to you all for making it a grand success 
and unforgettable event. 

- Before we conclude, let us take this oppor- 
tunity to express our gratitude to our beloved 
Principal Dr. B. N. Mukherjee under 
whose kind guidance and also the Staff of the 
Law College, for their valuable co-operation, 
we could discharge the responsibilities entrust- 
ed upon us successfully. 

(1) Bir Kothary 

(2) Aroon Kr. Dutta 

(3) Shyamal Kr. Mukherjee 

(4) Sundarlal Sadani 


REPORT FROM AID FUND SECRETARIES 


At the very beginning we express our deep 
gratitude to those but for whose co-operation 
we could not perform our duties. 

. The students Aid Fund is a misnomer, 
for it does more than giving pecuniary aids 
to our fellow brethern, not so well off. We 
are proud that we could extend some help to 
all examinees by distributing book-lets contain- 
ing question papers of the last five terms. 
About 2,400 book-lets had been distributed 
six months before the examinations. com- 
menced. | 

We also run a library which is not yet very 
rich, but we hope we shall be able to over- 
come the financial problems and make it 
really helpful. The library remains open 
both in the morning and in the evening. 

We propose to give monetary help to 
-quite a large number of needy and deserving 
students. 

We arranged regular study-circles both in 
the morning and in the evening for Prelimi- 


nary and Intermediate examinees. These stu- 
dy ‘circles were organised for the first time 
with a view to giving examinees practical gui- 
dance by experienced teachers. 

We have been able to pursue the adminis- 
trator of the cheap store to газе the rate of 
commission from 10 per cent to 124 per 
cent on books. 

We are happy to announce that we have 
purchased about 1200 new books this year for 
the benefit of the students. 

Before we conclude we express our 
heartest thanks to those revered teachers 
who voluntarily presided over these study cir- 
cles and gave their useful advice. 

We are grateful to Messrs Alpha: Publishing 
concern for their gift of books. Thanks are 
also due to Prof. Chittatosh Dutta and Prof. 
S. Roychowdhuri who have kindly donated 
one book each. - - 

Manoj Kumar Mallick 
Gour Mohan Das ` 
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REPORT OF THE DEBATE DEPT. m 


True to the tradition of the Law College the 
Joint Secretaries of the Debate Department 
present their report as thé session 1967- 68 
comes to а closé- © - 

The period under review is full of fruitful 
activities and” glorious records. Not only we 
were able to revive the АШ India Inter-Univer- 


sity Asutosh Memorial Debate Competition - 


Which was abandoned during the regime of 
our immediate predessors in the Union, but 
also we did participate in almost all the major 
Inter-College and  Inter-University Debate 
competitions with outstanding successess. Our 
worthy representatives by their brilliant per- 
formances earned plaudits for themselves and 
laurels for the University College of Law as 
well. Space does not permit us to recount all 
the events and we confine ourselves to a brief 
summary as given below :— 
l. Inter-College Debate Competition held 
— by the ‘Calcutta University Institute in 
September, 1967. 
Results : Bengali Debate — 1st. Sm. 
Manjari Aich Bhowmick. 
English Debate — 2nd Sri 
-Samiran Pal. 
-do- -do- 
Chakraborty. 


3rd Sri Sujoy 


2 Dr. B. C. Roy Memorial Sulekha Debate 
-` Competition held by the 
Jadavpur University on 
.23. 9. 67. 

- Result:—Second Price — 

| Chakraborty. 
3. Inter-College Debate Competition held by 

Bengal Veterinary College on 23. 2. 68. 


. Results :—Our College team represented 
by Sri Shymal Mukherjee and Sri Mono- 
Jit Roy, stood second. 

4. Inter-College Debate Competition held by 

Malda College on 23. 3. 68. 
Results : Our College team stood First 
and we won the coveted Ramesh Chandra 
Memorial Championship Cup. Our 
victorious team was composed of Sri 
Vijoy Lal and Sri Basudeo Saha. 

5. АП India Inter-University Asutosh Me- 
morial Debate Competition held by this 
Union on 2-3-68. Eight Universities en- 
tered their teams. 


Sri Sujoy 


Results :— First—Viswabharati University— Sm. Surabhi Paul 
Second—Indu Inst. of Management— Sri Anit Sengupta 
Third—Viswabharati University— „ Amitabha Dasgupta 


` Fourth—Magadh University — , Pradeep K. Mehta 
Fifth—Caleutta University — „ Sujoy Chakraborty 
Our Union also successfully organised the In- Second — ,, Santiranjan 
ter-Class Debate Competition and the Indivi- Bhattacharya 
dual, Moot-Court Competition and the Indivi- Third — ,, Sujoy Srimal 
the Inter-Class Debate, Sri Manas K. Banerjee 2nd Year:—First —  , Satyendranath Roy 
(2nd yr.) stood first, Sri Amitabha Guha (3rd Second — ,, Debendranath 
yr.) was placed Second and Sri Sujoy Srimal Ganguly 
(1st yr.) got the third position. Third — Sm. Gita Lalwani 
Results of the Moot-Court Commpetition 3rd Year:—First — Sri Amitabha Guha 
were as follows:— Second — ,, K. J. John 
Ist Year:—First — Sri Sashisekhar Third — ,, C. V. Subba Rao 


Choudhury 
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Our report will not be complete without 
mentioning gratefulness:to Hon'ble Mr. Justice 
P. N. Mukherji, Prof. N. Bishwanathan, Prof. 
Sudhangshu Dasgupta, Prof. M. G. Mukherjee, 
Prof. N. Banerjee and our Officiating Prin- 
cipal, Dr. B. N. Mukherjee for their kind co- 
operation by presiding as judges in Inter Uni- 
versity Ashutosh Memorial Debate ‘Competi- 
tion. 


. UNIVERSITY LAW: JOURNAL- 


We reocord our deep gratitude and offer 
our sincerest thanks to the learned judges, our 
esteemed professors participants, colleagues 
and fellow students whose kind help and co- 
operation enabled us to crown our efforts with 
success. We are indebted to them all. 


GIRDHARI LAL BUBNA 
SYAMAL Kr. GANGULI 


UNIVERSITY COLLEGE OF LAW, CALCUTTA 
ATHLETIC TEAM 


WINNERS OF INTER COLLEGE ATHLETIC CHAMPIONSHIP— 1967-68 





With cur beloved Superintendent Sri M, Р, Basu. 


ATHLETIC CLUB 
1967-68 





Proud Jt, Secretaries — Bhaskar Choudhuri & Samar Chatterjee with Prof, S, К, Mitra (Preside 
and Dr, B. N. Mukerjee (Principal ). 


UNIVERSITY COLLEGE OF LAW, CALCUTTA 


ATHLETIC CLUB 
CAPTAINS WITH TROPHIES—1967-68 





BASKETBALL TEAM 


INTER COLLEGIATE CHAMPION 1967—68 





Sitting (Left to Right) — B. Chaudhuri (Jt. Secretary), R. Р. Sonthalia (Captain), Prof, S, К. Mitra (President), 
S. Chatterjee (Jt, Secretary) 


Standing (Left to Right) — K. P. Chanjaiwala, B, Khemka, P, Bhowmic, H. Chatterjee (Coach), К. L, Sonthalia, 
T, J. Banerjee, К. K. Joshi 


. REPORT FROM SARASWATI PUJA 
SUB-COMMITTEE 


Indeed: it’s a matter of deep regret that 
Saraswati, the Goddess: of learning, was so 
long denied her worship in her largest tem- 
ple — the University. — and we feel immense 
pleasure. and joy that it's for the. first time in 
the Calcutta University. Campus the Saras- 
wati Puja was celebrated under the ВРЕ of 
University College of І ау. Опіоп. 

Saraswati Puja is symbolic of the great act of 
devotion and fervent worship that- we, the 
devotees, offer to the deity through the medium 
of elaborate ritual and ceremony: ‘We are 
really glad to ventilate-that our Puja was an 
exception to the usual stereotyped pattern with 
decorations and costly exhibitions as we con- 
centrated our attention mainly for its spiritual 
and social values. 

The Pratimia was unveilled on the day before 
the Puja in an atmosphere of gay and joy by 
our revered Professor S. K. Mitra. A social 
and musical performance followed the unvelling 
ceremony which was presided over by Prof. 
Mitra and Hon'ble Mr. Justice S. A. Masud 
graced the occasion as the Guest-in-Chief. Un- 
like the usual mode of conducting a social and 
musical gathering by professional artists, our 
function was decorated and adorned mainly by 
the student artists of the College — specific 
mention of which may be made of Sri Swapan 
Gupta, the golden voice singer and Sri Arun 
Banerjee, best known for his sweet melodious 
voice. Besides, other guest artists exhibited 
their musical skill. 

The Puja was attended by a large number 
of students who offered “Angali” at thé alter 
of Goodess of learing taking oath to remain 
devoted to leaning throughout their lives. We 
know it well that though all our pious visions 
and vows are never translated into reality in 


its entirety, yet. they bring about a desirable 
urge, the importance of which cannot be deni- 
ed. "Prasad" was distributed to all and sun- 
dry who attended the Puja Pandal. In the 
evening of the Puja day a grand "Arati" was 
offered to the deity by our fellow students, Sri 
Pabitra Lal Dutta and Sri Ashok Bagchi, with 
utmost devotion and it was so much attractive 
that even it caught the eyes of foreign visitors 
who could not help prolonging their stay in 
the Pandal. 

On the day next following the Puja, the 
immersion ceremony. was attended in the even- 
ing by a large number of students taking a pro- 
cession through various roads of North Cal- 
cutta and at length the immersion was conclu- 
ded in the holy Ganges at late night. 

We will be failing in our duties if we do not 
express our heartful thanks to the students of 
the College in general and to Sarbasri Pabitra 
Lal Dutta, Nandini Ghosh, Supriya Sen Gupta, 
Manjari Aich Bhowmick and Ratna Das in 
particular, for their untiring efforts to make 
the occasion a grand success. 

Before we conclude, we leave it to our 
successors that the start, which is initiated by 
us, should be given a good momentum so that 
the Saraswati Puja is celebrated in the Uni- 
versity Campus in perpetuity. 


Satish Jha 
Rabin Aich 
Asok Bagchi 
Amit Maitra 


Members. 


Kalyan Sen Gupta 
Convenor. 
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LEGAL AND CULTURAL 
SECRETARIAT SPEAKING 


Old order changeth Yielding place to new. 
lo prove this rule we came and our coming we 
envisage . through | two Symposiums. |The 
topic of the first Symposium “students un- 
rest and its solution". Among many emin- 
ent speakers the following made up their 
marks as distinguished — Messrs. Haripada 
Bharati, Biswanath Mukherjee, Sudhangsu 
Dasgupta, Amlan Dutta and  Kasikanta 
Moitra. The function was presided over by 
our revered Principal Dr. B. N. Mukherjee 
and Dr. Satyen Sen was the Guest-in-Chief. 

. The second Symphosium made an epoch 
making incident in the history of the Univer- 
sity itself. The topic was the cry of the day- 
talk — among intellectuals controversial 
among theorists—““Governor’s powers in ap- 
pointing and dismissing a Ministry”. Practi- 
cally all the legal Pundits like Messrs: Sankar- 
das. Banerjee, Kasikanta Moitra, Arunprakash 


Chatterjee. Ashoke Kr. Sen, Siddharta San- 
kar Roy and Arun Dutta were the participants. 
It was, attended by.a capacity of crowd packed 
in University Lawn coming from every corner 
of the state province. It was continued for 
more than three hours. The speeches delivered 
excited the admiration of all the citizens and 
reports of different presses testify to this. 

When we are speaking before you we are 
just half the way of our cherished goal. We 
are preparing for the Mock Parliaments and 
some more Symposiums. 

In conclusion, our submissions remain in- 
complete if we do not acknowledge our debt 
to the students in general and to our revered 
professors. 


Kesab Lal Mukherjee 
Nirmal Chand Sett 


REPORT FROM HARDINGE HOSTEL 


Many boarders have left the hostel after 

three years' living, leaving their sweet memory 
in our mind and Hardinge is still standing by 
the University Buildings with all its glorious 
past and opening doors for brilliant and pro- 
mising Law Students who would guide and 
serve the generation with their able Leader- 
ship acquired from three years’ colourful 
Hardinge life. Hardingers are glorifying not 
only their ownselves but also their college with 
all its professors and students and in future, 
we believe they will do so. 
Hardinge is for Hardingers and they are 
flying the flag of unity among the divergent 
social and political struggles confronting the 
' social and educational life of the country. 
Students coming from different parts of the 
country forget the differences of caste, langu- 
age and principally that of status continuously 
endeavouring themselves to play on the same 
tune which is of utmost necessity for building 
up their career and for the general well-being 
of the country. ` 

Almost all the Boarders of the Hostel are 
making good results in University examina- 
tions while they are always showing  extra- 
ordinary brilliance in extra-curricular  activi- 
ties. We must mention Sri Bhaskar Chou- 
dhuri, the Athletic Jt. Secretary, under whose 
able guidance Law College have won the 
coveted "Statesman Trophy" for the first time 
in Law College history. The C.U. Atbeletic 
Championship after 20 years and champion- 
ship in cricket and Basketball. We are proud 
of Aparajita Pal Choudhury — tbe good 
Athlet, Sadhan Gupta and Samir Chakravorty 
for indoor games. In the cultural side we are 
proud to mention Swapan Gupta, the golden 
voice singer who has his regular sitting in 
A.LR. and who has just recorded two songs 
with “His Master's Voice". Like every year 


we have observed ‘the Swaraswati Puja most 
successfully with best colourful musical soiree. 

Boarders from our hostel also take an impor- 
tant part in the Union activities. Among other 
Councillors Anit Roy is the Law College 
A.G.S., and Monoj Mallick is Jt. Aid Fund 
secretary. ^^ ` 

This is only one side of the coin. On the 
other side we see that management is everneg- 
ligent about the hostel. The' condition of 
the dinning hall is miserable and we do not 
know whether white washing the walls of the 
hostel is beyond University rules. It is more 
astonishing when we see- that there is no tele- 
pone in a hostel where nearly 200 students 
live and which is a must for the city life. The 
guest room leaves a horrible impression in the 
minds of guests. Generally a hostel with 
small, number of boarders is dads with 
more facilities than ours. 

So far for our activities, we would leavé our 
duties incomplete if we fail to admit our in- 
debtedness to those but for whose help and 
active ‘co-operation our Hardinge life could 
not have become so glorified and full of suc- 
cess. We thank our beloved officiating Prin- 
cipal, Dr. B. N. Mukherjee ; Prof. S. C. Roy- 
choudhuri, our Superintendent and M. Basu, 
the Deputy Superintendent. Before we stop 
our pen we like to convey our feelings full of 
gratitude to the ex-boarders of this hostel who 
had flown the flag of glory which we are still 
carrying on towards betterment. ‘Zaihind.’ 


Arun Dube 

Chairman — Ward — V 

Debaprasad Paulchoudhuri 

Chairman — Ward — IV. 
Soumesh Ghose 

Chairman — Ward — III. 


FROM THE DESK OF THE EDITORS 


We seize the opportunity to speak to you 


` а few words concerning the publication of our 


magazine. Our experience in this regard has 
not been so happy. The main problem that 
stood on our way was the dearth of articles 
from the students albeit they ought to have 
shown much interest in this respect. It is un- 
fortunate for us that we could not arouse much 
enthusiasm among our friends. We speak of 
our unhappy experience by way Of a pointer 
to our successors so that they remain alert in 
course of the onward march of the magazine. 
Be that what it may, we have however, enrich- 
ed our magazine with collections from emin- 
ent persons on most current and interesting 
issues. Attempts have also been made to 
raise the technical standard of the magazine 
by providing it with clear printing on standard 
paper and a fine get-up. 

This year we have organised the forum 
Section also. The first issue of the wall- 
magazine has been successfully brought out. 
We expect to bring out another issue very 
shortly. However, the wall-magazine should 
be published at regular intervals, say, monthly, 
which we failed to do at the first year. Never- 


theless wheels are on the motion and we hope 
our Successors will take this opportunity and 
organise this Section regularly. 

We are proud to mention here that we have 
been able to publish our magazine for the first 
time in the history of the publication of this 
magazine within the term of our office in the 
Union. Never before did our predecessors 
publish the annual number within their terms 
of office. This is definitely a tremendous 
achievement on our part and we are indebted 
to our contributors and well wishers and fel- 
low students in general but for whose active 
co-operation the magazine would have not 
seen the light of day. We relinquish our 
office with a hope that our successors will main- . 
tain the tradition established by the sincere 
approach to práctical problems during our 
tenure of officé and do their best for the all 
round betterment of the magazine. 


Salil Kr. Biswas 
Syamal Kr. Ganguly 
Nirmal Chand Sett. 


REPORT FROM RÉ-UNION 
SECRETARY 


` Student of University College of Law are 
aware that Law College Union intended to 
hold Re-Union of ex-students of our college 


this year and a special fund of Rs. 950/- was 


earmarked for meeting expences to be in- 
curred for the function. 

A meeting was convened on 23rd March at 
3-30 P.M. where all the ex-students of our 


college were invited to chalkout programme 


for the proposed Re-union. We published in 


three local news papers viz. in Amrita Bazar 
Patrika, Jugantar and Ananda Bazar Patrika 
for three consecutive days the date and pur- 
pose of the meeting and copies of it were sent 
to High Court, City Court and Alipur Court 
offices. But it is a matter of great regret that 
only nine ex-students turned up оп 23rd 
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March. During to this poor attend- 
ance, no decision could be taken and the meet- 
ing was adjourned till 2nd April. But unfor- 
tunately` attendance was again very poor on 
2nd April and so we were left with no other 
choice but to give up the idea of holding Re- 
union of ex-students this year. The special 
fund of Rs. 950/- earmarked for the proposed 
function was therefore spent for college social. 
We believe fellow students will appreciate our 
decision of spending the above mentioned 
sum of money for the College Social which, 
everybody will agree, was a grand success. 
We hope that next year ex-students will res- 
pond favourably and holding of Re-union of 
ex-students will become a reality. _ 
| Anit Roy 


PRESIDENTS, EDITORS AND GENERAL SECRETARIES OF THE 
CALCUTTA UNIVERSITY LAW COLLEGE STUDENTS’ UNION 


CALCUTTA, 1928-68 


PRESIDENTS: 
1952-1953—Prof. S. A. Masud 


1928-1930—Prof. Ramaprasad Mookerjee 


1930-1931— 
1931-1933— 
1933-1935— 
1935-1937— 
1937-1942— 


1942-1943— 
1943-1946— 
1946-1949— 
1949-1952— 


1930-1931—Sri 


1931-1932— 
1932-1933— 
1933-1934— 
1934-1935— 
1935-1936— 
1936-1937— 
1937-1938— 
1938-1939— 
1939-1940— 
1940-1941— 
1941-1942— 
1942-1943— 
1943-1944— 
1944-1945— 
1945-1946— 
. 1946-1947— 
1947-1948— 


1949-1950— 


1950-1951— 
1951-1952— 
1952-1953— 
1953-1954— 
1955-1956— 
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Pramathanath Banerjee 1953-1956— 

Debendranath Mitra 1956-1957— 

Ajoy C. Dutt 

Ramaprasad Mookerjee 1957-1963 — 

Ramendra Mohan 1963-1964— 
Majumder 

Sudhis Chandra Ray 1964-1965— 

S. N. Bhattacharjya 1965-1966 — 

B. Roychaudhury 1966-1967— 

R. M. Majumder 1967-1968— 

EDITORS 

Dhiraj Ghose : 1957-1958— 

Ranjitkumar Banerjee 

Jatin Mukherjee 1958-1959— 

Pareshnath Banerjee 

Dhrubajyoti Sengupta 1969-1960— 

Kalipada Biswas 

Sachindra Kumar Roy 1960-1961— 

Jitendranath Mukherjee 

Sushil Kumar Ray 1961-1962— 

Nirmal Chandra Dutta | 

Sukumar Mukherjee 1962-1963— 

Biswanath Banerjee 

Prafulla Kumar Chaudhuri 1963-1964— 

Samar Datta 

Samarendra Kr. Chaudhuri 1964-1965— 

Haridas Basu 

Ranjit Ghosh 1965-1966— 

Durgaprasanna Chakravarty 

Birendranath Mukherjee 

Debaprasad Chowdhury 

Chandi Sadhan Basu 1966-1967— 

Chandrakumar Banerjee | 

Madanlal Jhunjhunwala 

Ajit Kumar Chatterjee 

Anjan Kumar Banerjee 1967-1968— 


Dwipendra Chandra 
i Chakravarty 


1956-1957—Sri Bimal Kumar Dutta 


Mriganka Shekhar Ghosh 
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B. Roychaudhuri 
B. Roychaudhuri (Late) 
S. A. Masud 


Santiranjan Ganguli 

Tarak Nath Banerjee 
Madhusudan Majumder 
Shyam Sundar Agarwalla 
Bishnu Pada Mukherjee 
N. S. Bothra 

Manindra Nath Basu 
Durga Charan Sarkar 
Pravakar. Jha 

Shyamal Kumar Chatterjee 
Srikanta Mukherjee 

Parash Nath Singh 

Tulsi Charan Bhattacharyya 
Shankar Roy 

Nihar Ranjan Chakraborty 
Kshitis Ch. Das 

Siba Prasad Ganguly 
Asoke Chandra Chunder 
Santanu Kumar Roy 
Sankar Mukherjee 

Bishan Kumar Gupta 
Aloke Sen Gupta 
Biswanath Mukherjee 
Abhijit Bhatta 

Salil Biswas 

Syamal Ganguli 

Nirmal Chand Sett 


UNIVERSITY LAW JOURNAL 


GENERAL SECRETARIES 
1950-1951—Sri 


1928-1929—Sri Abinash Bhattacharjya 


1929-1930— 
1930-1931— 
1931-1932— 


1932-1933— 
1933-1934— 
1934-1935— 
1935-1936— 
1936-1937— 
1937-1938— 
1938-1939—. 


1939-1940— 
1940-1941— 


1941-1942— 


1942-1943— 
1943-1944— 


1944-1945— ,, 


1945-1946— 
1946-1947— 
1947-1948— 


1948-1949— ээ 
1949-1950— ,, 
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эз 
?3 
ээ 
ээ 


Sreepada Majumder 
Prasun Ghosh 
Kamaleschandra Banerjee ` 
Mrityunjay Prasad Basu 
Sushanta Kumar Sen 
Sudhir Chandra Deb 
Sardindu Kumar Niyogi 
Satyen Home 
Chittaranjan Misra 
Sudhirkumar Ray 
Harendrakishore 
Chatterjee 
Sibendrakumar Basu 
Bimalchandra Dutt 
Suhrid Dutta 
Kumudkanta Roy 
Sunilkanti Pal 
Robin Mitra 
Siddhartha Sankar Roy 
Amalkumar Sen 
Bivash Mitra 
Amaresh : Mukherjee 
Biswanath Bajpayee 


“Rabin Basak 


Durgaprasanna Chakravarty 
Ashoke Krishna Dutta 


1951-1952— 


1952-1953— 


1953-1954— 


1955-1956— 


1956-1957— 
1957-1958— 
1958-1959— 
1959-1960— 
1960-1961— 
1961-1962— 


1962-1963— 
1963-1964— 
1964-1965— 


1965-1966— 
1966-1967— 


1967-1968— 


э? 
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Satya Narayan Roy 

Lenin Roy 

Sahdeo Mishra 

Amal Krishna Saha 

Sk. Saijad Ali 

Hrishikesh Sarkar 

Pratip Mitra 

Prabhat Dutta 

Md. Altaf Hussain 
Ramendra Nath Mukherjee 
Munna Lal Badalia 

Asit Kumar Chowdhury 
Sunil Kanti Banik 

Gopal Chandra Law 
Asim Dasgupta 
Debaprasad Bhattacharjee 
R. Gupta 

Nripendra Narain Roy 
Shyamal Kumar Chatterjee 
Ashutosh Law 

Samaresh Mukherjee 
Chittaranjan Bag 

Nikhil Behari Gupta 
Amal Kumar De 

Samar Roy Chowdhury 
Tarun Kr. Mukherjee 
Manabendra Kumar Das 
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UNIVERSITY COLLEGE OF LAW UNION 


CALCUTTA. 


MEMBERS OF THE SUB-COMMITTEES 
( 1967-68 ) 


1. MAGAZINE : 


1. 


л go pa 


О N ©» 


2. SOCIAL & 


3. RE-UNI 


-»3 0 сл 0 t н Ono ООЛ ш о MO Ki 


4. DEBATE: 


Мост оок 


The President 

Prof. J. K. Mukherjee, Editor-in Chief. 

Sri Salil Kumar Biswas Three 

Sri Syamal Kr. Ganguly | Joint Secretaries 


_ Bri Nirmal Chand Sett 


The General Secretary, 

Sri Nirmalendu Sanyal, 

Sri Debasis Bagchi ( Retired ). 

DRAMA : 

The President, 

The General Secretary; 

Sri Bir Kumar Kothari | Three 


Sri Arun Dutt Joint Secretaries. 
Sri Shyamal Krishna Mukherjee | 

Sri Arunendu Sundar Ray 

Sri Rajendra Maloo. 


N: 


The President; 

The General Secretary, 

Sri Anit Kumar Ray— Secretary. 
Sri Sudip Majumdar, 

Sri Mithalal Sharma 

Sri Sushil Basak 

Niladri Guha 


The President; 

The General Secretary, 

Sri Girdhari Lal Bubna Two 

Sri Syamal K. Ganguli i Joint Secretaries. 


Sri Samiran Pal 
Sri Amitabha Guha 
Sri Monojit Deb Chaudhuri. 


UNIVERSITY LAW JOURNAL 


5. STUDENTS’ AID FUND: 


The President, 

The General Secretary, 

„Sri Gourmohan Das } 
Sri Monoj Kumar Mallik 

Sri Malay kumar Goswami 

Sri Ranajit Raychaudhuri 

Sri Arun K. Banerjee 


6. CULTURAL & LEGAL CONFERENCE 


1. 


APO о ңк c t 


The President; 

The General Secretary, 

Sri Nirmal Chand Sett | 
Sri Keshablal Mukherjee | 
Sri Shibnarayan Banerjee 

Sri Shibnath Sengupta 

Sri Abhisarika Chatterjee 
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Two 
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Two 
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CALCUTTA UNIVERSITY COLLEGE 
OF LAW UNION—1967-68 
MEMBERS OF CENTRAL COUNCIL 


Rita Bibra 

Naba Kumar Das 
Arunendusundar Ray 
Laxmi Chand Behani 
Deba Prasad Ray 
Santanukumar Basu 
Mihirranjan Bhowmik 
Abani Kumar Das 
Aloke Kumar Basu 
Satischandra Jha 
Bibekananda Banerjee 
Samarendra Banerjee · 
Sujitkumar Ray 
Kalyanmoy Sengupta 
Debandranath Ganguly 


Arun Kumar Bhattacharyya 
Shyamal Kumar Mukherjee 


Sudipkumar Majumdar 
Sushilchandra Basak 


Jnansankar Chatterjee 
Bir Kumar Kothari 
Biswanath Mukherjee 
Anitkumar Ray 
Kedarnath Laha 
Champaklal Vakharia 
Kishan Lal Daga 
Tapankumar Banerjee 
Mukhtar Alam 
Girdhari Lal Bubna 
Purnendunath Nath 
Monotosh Pyne 
Chandrabhusan Das 
Salilkumar Biswas 
Ajitkumar Saha 


Manabendrakumar Das — 
Priyaranjan Das Munshi 


Sanatan Mukherjee 
Monojkumar Mullick 
Bhudeb Bhattacharyya 
Gopinath Mandal 
Nitishchandra Basu 


FIRST YEAR CLASS 


Krishnagobinda Ganguly 
Saileswar Bhattacharyya 
Girendra Chandra Shah 
Swapankumar Mukherjee 
Subhaschandra Sabharwal 
Nisith Kumar De 
Rajendra Kumar Maloo 
Haraprasad Chatterjee 
V. Sundarababu 
Nirmalchand Sett 

Asoke Kumar Bagchi | 
Tapankumar Sen 
Rabindranath Aich 

Asit Chatterjee 
Abanikumar Ray 
Pramathanath Sengupta 
Niladri Guha 


SECOND YEAR CLASS 


99. 


Bimalendu De 

Abhijt Bhatta 
Malaykumar Goswami | 
Bangshi Badan Saha 
Gour Mohan Das 
Mohini Mohan Nath 
Ramprasad Chatterjee 
Dilipkumar Pal 

Asoke Kanti Ray 
Kaliprasad Mukherjee 
Samarkumar Mukherjee 
Gita Modak (Mrs. Gupta) 
Shyamalkumar Ganguly 
Chittabikash Bhowmik 
Lal Behari Banerjee 
Arun Datta 

Md. Shamsul Huda 
Anilkumar Banerjee 
Manjari Aich Bhowmik 
Keshablal Mukherjee 


Lalit Mohan Marsa 
Ram Naresh Pathak 
Malaykumar Biswas 
Amit Mukherjee 

P. K. Padmanabhan 


Dipak Kumar Guharay 


Dharam Pal Goyal 
Gopal Das Ladia 
Nareshchandra Ray 
M. К. M. Singhvi `` 
Probodhkumar Das 
Nemaichandra Adhya 
Basudeb Banerjee 
Bishankumar Gupta 
Chhotalal Sinha 

Md. Safiullah 
Asitkumar Chaudhuri 
Purnendu Majumdar 
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THIRD YEAR CLASS 


97. 
98. 


Sankar Kumar Deb 
Ambarnath Banerjee 
Nilavakusum Mitra 
Somnath Chakraborty 
Amalendranath Das 
Asoke Kumar Jain 
Ramendrakumar Chaudhuri 
Prodyotkumar Ghosh 
Sundar Lal Sadani 
Birajkumar Ray 
Umaprasad Mukherjee 
Birinchi Behari Shaw 
Jitendranath Bhandari 
Partha Pratim Mukherjee 
Subhaschandra Chatterjee 
Sarmyak Mitra 

Kanailal Bisaye 
Tarunkumar Mukherjee 
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STATEMENT P ÍNGOME AND EXPENDITURE, 
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EXPENDITURE. INCOME -. 
To Puja Expenses Rs 18677 | By Subscription. Rs. - 2,435 60 
, Function. Expenses . Rs, 39990, , Union. < Rs. 636.75 
» immersion Rs, - 737.00 = t 
©» Travelling. Rs. 64.90 - е 
» Decoration (inside) ` Rs. ` 9575 i pim 
» Pandal & Decoration Йй Rs. 262.00 г E PENES 
(outside) 2 | UU. ^ 
» Printing and ` - d pam p. 
Stationery. Rs. 18978 a E. 
» Refreshment. Rs. 80.00 7 wi 
„ Miscellaneous. 'Rs. 6.00 : 
» Dakshina. Rs. 21.00. { 
» Cooly and Cartage. - Rs. 39.00. ^ _ 
» Pratima. Rs. 242.00 ч 25. 
» Dadhi Karma. Rs. 51.75 - i К EU UE di 
» Dhak |. Re 130.00 | AU 4 Ux 
„ Prasad. ^ <. - _ Rs. . 21650 E я - 
„ Light. 7 |... ^ Re, 350.00 i A у. B 
К "e | V na T" 
m Й Ta e | : 5 О `в р 3 ' 
- ^ Rs 3,072.35 : JE a ЖИН 
| | ee s | | l Rs 3,072.35 
3 ^ T E | B к 
Countersigned: "M. К; Das. Sd, SATISH CHANDRA ' ЈНА i 
30th May, 1968. : ` Treasure. P. 
Calcutta. | 
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NOTE: A few bill books are yet to be collected. The money if any, receivable | 


from the same will be deposited i in the union fund. 
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The Historic Symposium on Governor's Discretionary Power to appoint and dissolve a ministry organised 


ТҮ 


by the Law College Union was attended by thousands. 


